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PREPARING FOR PUBLICATION, 
Loy 'C 0 K E s 
Inattutes of the Laws of England, 


Pans II. 117. and IV. 


PaxT II. 
Containing a Commentary on MAGNA CHART A; and an 
| N of mar ancient and other Statutes. 


Part III. 


See HIGH TREASON, and other Pleas of the Crown, 
and Criminal Cauſes. 


PART IV. 
Concerning the JURISDICTION of COURTS. 


| With NOTE 8 and REFERENCES to Modern Determinations, and other Authorities, 


TN the Edition now announced of theſs Three Parts of the InsTITUTEs, it is propoſed in the Norzs 
and ApHiT1ons to preſerve the elementary character of theſe works: And, it is thought, that a State- 


ment what the ſubjects are, of which they N treat, will beſt ſerve to explain what is at preſent - 


deſigned i in this republication of them. 


In the SEconD INSTITUTE is contained an Expoſition, beginning with Magna Charta, of ſeveral ancient 
Statutes: | Being ſuch as were ſucceſſively enacted, either for enlarging, aſcertaining, or modifying the La- 
with reſpect to the Real and Perſonal Property, or the Rights at large, or the Perſonal Services of the 
Subject; with others of leſs importance: But the Expoſition of theſe Statutes frequently extends far beyond 
the ſubject immediately in view; and even where it is moſt cloſely confined to the matter in the Statutes 
themſelves, is, in general, very copious. —It will not therefore be attempted, to dilate the Diſcuſſions of 


Loxp Cox: The object of the preſent Edition being, 


1. To bring the principal matter down to the preſent time, by noting ſuch alterations as have been made 


in it, by the Legiſlature, ſince the days of Loxp Cokx. 


2. To collect thoſe deciſions of the Courts, in which the poſitions of Lonp Cores have either been 
confirmed, or over-ruled; and to refer the reader to thoſe books of authority, in which any of 


them are controverted. 


3. As in the SECOND INSTITUTE occaſional mention is made of fveral forms of action which have 
now become obſolete, or which have been ſuperſeded by others, or perhaps applied to different and 


more extenſive purpoſes, thoſe alterations will be accordingly noted. 


4. To give the moſt approved tranſlations of ſuch of the Statutes as are printed in F rench or Latin. 
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The TarirD InsTITUTE treats of the Pleas of the Crown; and contains a great collection of 
learning on the ſubject of Criminal Law. Beſides noting the Alterations and Additions which this 
part of our Juriſprudence has received from the Legiflature ; ſuch References will be made to the 
more modern writers, as ſhall be found material or uſeful towards illuſtrating the various ſubjects of 


the Crown Law. 


The FourTH INSTITUTE treats of the Juriſdiction of Courts, founded on great variety of antient 
records and documents. But as the accuracy of Lord Coke's citations of thoſe authorities Jas on ſome 
occalions been much queſtioned by PRYNNE, in his ANIMADVERSIONS on the Fourth Inflitute ; proper 
notice will be taken, wherever they correct any important miſtake, or explain what is obſcure, or ſupply 
the deficiencies of LoRD CokkE in matters of utility. But it is propoſes that the ſubject ſhall receive 


its principal elucidation from recent authorities and modern practice. 


Of the form and area ant of Nor Es to the preſent Edition, it muſt at preſent ſuffice to obſerve, that 
the moſt compendious method of annotation will be adopted conſiſtent with perſpicuity, the nature of the | 
ſubject, and the propoſed object of the Publication. | 


This Edition of the latter InsTITUTEs will be contained in Four Volumes, printed uniformly 


with the FIRST InSTITUTE juſt publiſhed ; and, with the REPORTS already extant, * form a regular 
Collection of Lox p Coke's Works. 


DEcEURER 24, 1794. 
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Additional NOTES on the FIRST INSTITUTE. 


E191. a. J 5 
| IN the concluding paragraph of the preface to the 


_ thirteenth edition of this work, the preſent editor requeſted 


the attention of the public, to the circumſtances, under 
which, he engaged in it. With a renewal of the ſame 
requeſt, he now preſents the reader with the following 


| Httempt to complete Mr. Hargrave's Annotation on Feuds, at 


the beginning of the Second Book. In doing this, he will 
endeavour, | | 1 


I. To give a ſuccin& account of the different nations, 
by whom they were eſtabliſhed : 
II. A ſuecinct account of their nature, and particularly 
| of thoſe peculiar marks and qualities, which 
diſtinguiſh them from other laws: 


III. Some account of the 8 written documents, 


which are the ſources, from which, the learn- 

ing reſpecting them, is derived: 
IV. Some account of the principal events, in the 
aeuarly hiitory of the feuds of foreign countries: 
V. And an hiſtorical view of the revolutions of the 


feud in England. 


825 But as his reſearches are intended merely by _ay of ſup- 


plemental annotation on Littleton, and as the work of that 
author treats of real property only, his obſervations will be 
principally directed, through every branch of his inquiry, 
to the influence of the feudal law, on that ſpecies of pro- 
perty. But this, he means, ſhould be particularly the caſe, 
when he treats of the feudal juriſprudence of England. 
Under that head, he will offer ſome general obſervations, 


 71ſ,) On the time, when feuds may be ſuppoſed to 
have been firſt eſtabliſhed in England; (zdly,) On the 
fruits and incidents of the feudal tenure; and, (3dly,) On 
the feudal polity of this country, with reſpe& to the inhe- 
ritance and alienation of land: Under this head he will at- 
rempt to fate the principal points of difference between the 


Roman, and the feudal juriſprudence, in the articles of 


heirſhip, (4rbly,) the order of ſucceſſion, and, (Sthly,) the 
abſolute and unqualified property of the ſubject of the civil 
law, and the limited and qualified property of the feudal 
tenant, in their reſpective poſſeſſions. (6thly), He will 


then attempt to ſhew the means, by which ſome of the ge- 


neral reſtraints upon the alienation of real property, intro- 
duced by the feud, have been removed; (7thly,) He will 
treat of entails. (8thly,) He will endeavour to ſhew the 
means by which the reftraints created by entails were 
eluded or removed. Having thus treated of that ſpecies of 


_ alienation, which, being the act of the party himſelf, is 
_ termed voluntary alienation ; (gthly,) he will afterwards 


treat of that ſpecies of alienation, which, being forced on 


the party, is termed involuntary, Under this head he will 
briefly confider the attachment of lands for debt; firſt, in 
regard to its effect upon them, while they continue in the 


poſſeſſion of the party himſelf; then, in regard to its effect 


upon them, when in the poſſeſſion of the heir or deviſee; 
and afterwards, in regard to the prerogative remedies for 
the recovery of crown debts. (1othly,) He will then offer 


ſome obſervations on teſtamentary alienation ; and, (11thly,) 
conclude by a detail of ſome of the principal circumſtances 
in the hiſtory of the decline and fall of the feud in this 


Country. 


I. Tur FEUDAL LAW WAS ESTABLISHED by thoſe 
nations who overturned the Roman empire. The firſt of 
theſe were the Vandals, the Suevi, the Alani. They 
inhabited the countries bordering on the Baltic. About the 
year 406, they made an irruption into Gaul ; from Gaul, 
they advanced into Spain ; about the year 415, they were 
driven from Spain by the Viſigoths, and invaded Africa, 
where they formed a kingdom. About the year 431, the 
Franks, the Allemmanni, and the Burgundians penetrated 
into Gaul. Of theſe nations, the Franks became the moſt 


powerful ; and having either ſubdued or expelled the others, 


made themſelves maſters of the whole of thoſe extenſive 
rovinces, which, from them, received the name of France. 
annonia and Illyricum, were conquered by the Huns ; 
Rhætia, Noricum and Vindelicia, by the Oftrogoths ; and 
theſe were, ſometime after, conquered by the Franks. In 
449, the Saxons invaded Great Britain. The Herulians 
marched into Italy, under the command of their king Odo- 
acre, and in 476, overturned the empire of the Weft. 
From Italy, in 493, they were expelled by the Oſtrogoths. 
About the year 568, the Lombards iſſuing from the Mark 
of Brandenburgh, invaded the Higher Italy, and founded 
an empire, called the kingdom of the Lombards. After 
this, little remained in Europe of the Roman empire, be- 
ſides the Middle and Inferior Italy, Theſe, on the final 
diviſion of that empire, between the ſons of Theodoſius, in 
395, had fallen to the ſhare of the emperor of the Eaſt, 
who governed them by an officer called the exarch, whoſe 
reſidence was fixed at Ravenna, and by ſome ſubordinate 
officers, called dukes. In 743, the exatchate of Ravenna, 
and all the remaining poſſeſſions of the emperor in Italy, 
were conquered by the Lombards. This, as it was the 
final extinction of the Roman empire in Europe, was the 
completion, -in that quarter of the globe, of thoſe conqueſts 
which eftabliſhed the law of the feud. | LIVES 
The nations, by whom theſe conqueſts were made, came, 
it is evident, from different countries, at different periods, 
ſpoke different languages, and were under the command of 
eparate leaders; yet they appear to have eftabliſhed, in 
almoſt every ſtate, where their polity prevailed, nearly the 
ſame ſyſtem of laws. This ſyſtem is known by the appella- 
tion of the feudal law. | 


IT. Sir Henry Spelman, after Cujas, defines a fief to be, 
« A right, which the vaſſal hath in land, or ſome immove- 
« able thing of his lord's, to uſe the ſame, and take the 
« profits thereof, hereditarily, rendering unto his lord ſuch 
« feudal duties and ſervices, as belong to military tenure ; 
« the mere propriety of the ſoil always remaining to the 
lord.“ This definition appears accurate and compre- 


henſive ; and an analyſis of it may point out thoſe yscvu- 


LIAR AND CHARACTERISTIC MARKS, WHICH DIS- 
TINGUISH THE FEUDAL LAW FROM EVERY OTHER 
LAW. iſt, Where the ſoil, and the right to the profits of 
the ſoil, meet in the ſame perſon, he may be ſaid to have 
an abſolute and unmixed eſtate in his lands. This abſolute 
and unmixed eſtate, the ſubject of every kingdom, not go- 
verned by the feudal polity, ſo far as reſpects the relation 
between ſovereigu and ſubject, appears to poſſeſs. But, by 
the feudal law, with ref to the relation between the 


fovereign and the ſubject, the right to the ſoil and the right 

to the profits of the ſoil, were ſeparate; the tenant being 

inveſted with the latter, the ſovereign continuing to be in- 

titled to the former. This right to the profits was of the 
>, A | 


moſt 


Lib. 3. 


moſt extenſive nature; it gave the tenant, except for the 
purpoſe cf alienation, the complete power or dominion 
over the land, during the term of his tenure. Thus his 
eſtate and intereſt, as to the right of ownerſhip, far exceeded 
that of the uſufructuary in the civil law, to which it has 
ſome times been compared, as the uſufructuary had a mere 
right to the ordinary profits of the uſufruct, and was not 
permitted to make any change in it, even for its amelio- 
ration, It approached nearer to the eſtate of the emphy- 
teuta, in the ſame law, as the dominium direcium was abſo- 
lutely veſled in him. It approached, perhaps, ſtill nearer 
to the eflate of a ceſtuy que truft in our law, which has been 
termed a feudal idea, grafted on Roman juriſprudence. 
The preciſe nature of it, is no where, perhaps, better ex- 


plained, than in lord Stair's Inftitutes. © It is,“ ſays his 


lordſhip, „ effential to a fee, and common to all kinds 
« thereof, that there muſt remain a right in the ſuperior, 
« which is called Dominium directum, and withal a right in 
« the vaſſal, called Dcminicim utile : the reaion of this diſ- 
c tinQion, and terms thereof, is, becauſe it can hardly be 
« determined, that the right of property is either in the 
« ſuperior or vaſſal alone, ſo that the other ſhould only 
« have a ſervitude upon it; though ſome have thought 
« ſuperiority but a ſervicude, ro wit, the perpetual uſe and 
« fruit; yet the conciliation and ſatisfaction of both, have 
„been well found out in this diſtinction, whercby neither's 
« intereſt is called a ſervitude ; but by the reſemblance of 
« this diſtinction in law between jura et actiones directæ, and 
« thoſe, which for reſemblance, were reductive thereto, and 
« therefore called tiles, the ſuperior's right is called Do- 
& minium directum, and the vaſſal's Dominium utile, and 
« without theſe the right cannot conſiſt,” This right in 
the vaſial to the uſe and profits of the land, while the direct 
dominion of the land remained in the lord, was, with reſpect 
to the relation between the ſovereign and the ſubject, a 
new and original point of connection, and one of thoſe 
marks which diſtinguiſh the feudal, from every other law. 
2. Another of theſe marks, is, that, immoveable or real 
property only, was admitted to be held in feudality, or in 
other words, to be the ſubſtance of a ſief. Wherever the 
conquerors, we ſpeak of, eſtabliſhed themſelves, they ſeized, 
whatever they deſired, of the property of the conquered, 
and the general allotted it to the ſuperior officers of the 
army, and theſe again divided it, in ſmaller parcels, among 


the inferior officers. The moveable, as well as the im- 


moveable, property of the conquered, was ſeized and di- 
vided by the conquerors ; but moveable property, from its 
fluctuating and periſhable nature, was ill calculated to 
ſerve, either as the ſign, or the ſubject, of a permanent con- 
nection. This was particularly the caſe in thoſe days, when 
it had in no point of view acquired, or was conſidered 
ſuſceptible of, thoſe artificial modifications, or other durable 
qualities, in the intendment of law, which it now poſſeſſes. 
Land, therefore, or immoveable property, alone, became 
the ſubject of feudal tenure. As the notions of men reſpect- 
ing property increaſed, the modifications of it were alſo 
multiplied, and all of them were conſidered as ſuſceptible of 
ſeudality. Thus every ſpecies of right or ſervitude, to 
which land is ſubject, was given in fee. At an early period 
of the feudal law, we find mention of fiefs de camera and 
cavern. The former, was a penſion granted by the lord to 
be paid out of lis treaſury; the latter, was a quantity of 
corn, or other grain, granted by the lord, to be delivered 
out of his granary. In progreſs of time, money charged 
upon land was, in ſome countries, held to. be feudal; and 
even mere money was, at Jail, in ſome countries, held by 
the feudal obligation, and treated as a fief. Whether 
money thus held, be, ſtrictly ſpeaking, a fief, has been the 
ſubject of much diſcuſſion. Thomaſius, whoſe writings, in 
the courle of this enquiry, have been found highly valuable, 
treats a pecuniary feud as a chimera, and ſcems inclined to 
doubt its exiſtence. Sir Thomas Craig thus expreſſes him- 
felf, on this queition. “ The dominium directum of a hef 
« muſt neceſlarily remain in the lord; the dominium utile, 
« muſt neceſſarily be granted to the feudatory. When the 
« dominium utile of a moycable is granted, the profits of it 
mult neceſſarily belong to the uſufructuary. But the 
profits of a moveable proceed from the uſe which is made 
« of it. Now the uſe which is made of a moveable, either 
„ conſumes it or not. In the firſt caſe, the fief is neceſſa- 
rily extinguiſhed ; for it is impoſſible that a moveable in 
continual uſe, ſhould not, by that very uſe of it, be con- 
ſumed, and the lord thereby deprived of it, without any 
fault on his part, againſt his will, and even without his 
« knowledge. But it the moveable be not conſumed by 
uſe, but may be preſerved, the vaſſal has no profit from 
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* it. I know many writers of great authority hold, that 
& there may be a hef of moveables, by way of analogy to 
an uſufruct of thoſe things, which are conſumed by ule, 


c 


A 


where the fruit and the profits belong to the vaſſal, the 


c propriety remains with the lord. But in this caſe, the 


“ propriety, (to uſe the expreſſion,) is not of the indivi- 


« dual thing, but of a thing of the ſame genus or ſpecies. 


And therefore Cujas juſtly obſerves, that, properly ſpeak- 
“ing, theſe are not fiefs, For natural reaſon cannot be 
altered by civil power. We are therefore of opinion, 
* that there cannot be a fief, though there may be a qua? 
„ fief of a moveable. But even a gua/? hef is not allowed 
* by the Jaw of Scotland. For though ſtipulations are fre- 
* quent amongſt us, that, for the uſe of money, a certain 
“ yearly ſum, or a certain quantity of grain be allowed; 
«c yet this ſhou!d not be honored with the name of fief, as 


* he to whom the payment is to be made, can never be 


« ſaid to die ſeiſed of the fee of that money.“ But at the 
firſt eſtabliſhment of fiefs, land or immoveable property, in 
the narroweſt ſenſe of that word, was the ſubject of a fief. 
That, this ſpecies of property, to the utter excluſion of every 
ſpecies of moveables, ſhould be a point of connection be- 
tween the ſovereign and the ſubject, is another diſtinctive 
mark of feudality. To this it js owing, that while in this 
country, and in every other country whoſe juriſprudence is 
of a feudal extraction, the difference between real and per- 
ſonal, or immoveable and moveable property, is ſo ſtrongly 
marked, and the legal qualities and incidents of the two 


ſpecies of property, are, in ſo many important conſequences, 


utterly diſſimilar, the diſtinction between them in the civil 
law, except in the term of preſcription, is ſeldom diſcover- 


able. 3. The remaining point of difference between the 


feudal polity and the polity of other ſtates is, the nature of 
the relation between the chief and the vaſſals, This is par- 
ticularly diſtinguiſhable by ſix circumſtances : Iſtly, The 
relation between them was purely of a military nature; 
2dly, Behind the ſovereign and his immediate feudatories, 
there followed a numerous train of arrere vaſſals or ſab- 


feudatories, between whom and the firſt or immediate feu- 


datory, there ſubſiſted a relation nearly ſimilar to that he- 
tween him and the firſt or chief lord; 3dly, This relation 
was territorial, and was not conſidered to ariſe from the 
general allegiance due from a ſubje& to a ſovereign, but 
from an implied obligation ſuppoſed to be annexed to the 
tenure of the fee; Athly, The right of adminiſtering juſtice 
was an appendage of this military rclation, and originally 
commenſurate to it in its territorial extent; 5thly, The 
lord was not allowed to alien the fee without his tenant's 
conſent, nor the tenant, without the conſent of his lord; 
and 6thly, Though in point of dignity, of rank, and of ho- 
nor, the lord, according to the ideas of thoſe times, enjoyed 
a ſplendid pre-eminence over his vaſſals, his power over 
them was, comparatively ſpeaking, extremely ſmall. Thus, 
therefore, the ſuppoſed preſervation of the dominium directum, 


or real ownerſhip, to the lord, after he had parted with the - 


beneficial ownerſhip, or dominium utile, to the tenant ; the 
excluſion of moveable property, from ſerving either as the 
ſign or the ſubject of the relation between the ſovereign 


and the feudatory ; and the military nature of this relation, 


including in it the other circumſtances before noticed, ſhould 
be conſidered as three principal points which diſtinguiſſi the 


law of feuds from every other law. To theſe the book of 


fiefs, and Cujas, and after them, fir Henry Spelman, add 


the hereditary nature of fiefs; and it is obſervable, that 


Littleton in his explanation of the word ce, ſays, it is the 
ſame as inheritance, without adverting to any other quality 
of a ſief. But, as fiefs were not allowed to go ia a courle 
of deſcent, till after a conſiderable period of time, from 
their firſt introduction, and, as they might always be granted 
for a leſs eſtate, than an eſtate of inheritance, there ſeems to 
be no reaſon to ſuppoſe this diſcendible quality is eſſential to 
their nature. We have therefore omitted it. 

Beſides theſe, (which may be confidered as the eſſentials 
of a fee,) there are qualities, which every fee ſnould poſſeſs 
to anſwer the notions originally entertained of this pecies 
of property. Thus, fiefs ſhould be granted without price; 
to perſonas duly qualified; and the ſervices ſhould not be 
fixed to any particular mode or time of ſervice. A fief 
poſſeſſing the eſſential and ſecondary qualities, we have no- 


ticed, was conſidered to be a proper hef. The abſence of 


any of the qualities, reckoned eſſential, neceſſarily precluded 
the feudal tenure. But any, or all of the qualities reckoned 
merely proper might be diſpenſed with, at the diſcretion of 
the parties, without precluding the tenure, according to the 


maxim, Modus et cenventio wincunt legem. This introduced 
the digintion between proper and improper fiefs. Bur; 
. | | wherever 
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& inſpiciendus. 


wherever the feudal tenure was admitted, the fief was pre- 


| ſumed to be a proper fief, till the contrary was ſhewn, and 


it could only be ſhewn by referring to the original inveſti- 
ture. Thence the maxim, in theſe caſes, Teuer inveſtituræ 


III. With reſpect to the PRINCIPAL WRITTEN po- 
CUMENTS, WHICH ARE THE SOURCES, FROM WHICH 
THE LEARNING OF FOREIGN FEUDS IS .DERIVED: 
'''heſe may be divided into CoDES OF 1 AIFS, CAPITUL ARIES, 
AND COLLECTIONS or CUSTOMs, It was long after the 
firlt revival of letters in Europe, that, the learned engaged 


in the ſtudy of the laws or antiquities of modern nations. 
When their curiofity was firſt directed to them, the barba- 
rous ſtyle in which they are written, and the rough and in- 


artificial ſtate of manners they repreſent, were ſo ſhocking 


to their claſſical prejudices, that, they appear to have turned 
from them with diſguſt and contempt. In time, however, 


they became ſenſible of their importance. They were led 
to the ſtudy of them, by thoſe treatiſes on the feudal laws, 
which are generally printed at the end of the Juſtinianean 
collection. Theſe are of Lombard extraction. This natu- 
rally gave riſe to the opinion, that, fiefs appeared firſt in 


Italy, and were introduced there, by the Lombards. From 


Italy, the ſtudy of juriſprudence was imported into Ger- 
many : this opinion accompanied it there. At firlt it ap- 


pears to have univerſally prevailed, But, when a more 


extenſive knowledge of the antiquities of the German 
nations was obtained, there appeared reaſon to call it in 
queſtion. Many thought the claims of other nations, to 


the honor of having introduced the feudal polity, were bet- 


ter founded. Some aſcribed them to the F ranks ; others, 
denying the excluſive claim of any nation in particular, 


aſcribed them to the German tribes in general; and aſſert- 
ed, that, the outline of the law of feuds is clearly diſcover- 


able in the habits, manners, and laws of thoſe nations, 
whilſt ſtill inhabitants of the Hercynian wood. The time 


when feuds firſt made their appearance, has equally been a 


fubje& of controverſy. The word itſelf is not to be found 


in any public document, of acknowledged authenticity, be- 


fore the 11th century. | | 

The moiſt antient, and one of the moſt important copzs 
or L4w, in uſe among the feudal nations, is the Salic lau. 
It is thought to derive its appellation from the Salians, who 


inhabited the country from the Leſer to the Carbonarian 
wood, in the confines of Brabant and Hainault. It was 


written, probably in the Latin language, about the begin- 


ning of the 5th century, by Weſogaſtus, Bodogaſtus, Salo- 


gaſtus, and Windogaitus, the chiefs of the nation. It re- 


_ ceived conſiderable additions from Clovis, Childebert, 


Clotaire, Charlemagne, and Lewis the Debonnaire. There 


are two editions of it. Theſe differ ſo conſiderably, that 


they have been treated as diſtinct codes. The Franks who 


. occupied the country upon the Rhine, the Meuſe and the 


Scheldt, were known by the name of the Ripuarians, and 
were governed by a collection of laws, which, from them, 
was called the Ripuarian law, Theſe laws ſeem to have 
been firſt promulgated by Theodorie, and to have been 
augmented by Dagobert. The puniſhments inflicted by the 


 Ripuarian law, are more ſevere than the puniſhments in- 


flicted by the Salic ; and the Ripuarian law mentions the 
trial by judgment of God, and by duel. Theodoric alſo 


appears to have firſt promulgated the law of the Alemanni. 


The law of the Burgundians is ſuppoſed to have been pro- 
mulgated about the beginning of the 5th century ; that 
nation occupied the country which extends itfelf from 
Alface to the Mediterranean, between the Rhone and the 
Alps. This was the moſt flouriſhing of the Gallic pro- 
vinces invaded by the Germans; they eſtabliſhed them- 
ſelves in it, with the conſent of the emperor Honorius. 
An alliance ſubſiſted, for a conſiderable time, between them 


and the Romans; and ſome parts of their law appear to be 


taken from the Roman law. One of the moſt antient of 
the German codes is that, by which the Angliones and the 
Merini were governed. The territories of theſe nations 
were contiguous to thoſe of the Saxons; and the Angliones 


are generally ſuppoſed to be the nation, known in our hiſ- 


tory, by the name of the Angles. A conſiderable portion 
of the law of the Saxons has reached us. The Gorths alſo 
had their laws, which were promulgated by the Oſtrogoths, 
in Italy; by the Viſigoths, in Spain. The Goths were diſ- 
poſſeſſed of their conqueſts in Italy, by the Lombards. No 


antient code of law, is more famous than the /aw of the 


Lombards; none diſcovers more evident traces of the feudal 


polity. It ſurvived the deſtruction of that empire by Charle- 
to be in force, even now, in ſome cities 


magne, and is ſaid 
_ | 5 
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of Italy. Theſe were the principal laws, which the foreign 
nations, from whom the modern governments of Europe 
date their origin, firſt eſtabliſhed, ia thoſe countries, in 
which they formed- their reſpective ſettlements. Some 
degree of analogy may be diicovered between them, and 
the general cuſtoms, which, from the accounts of Cæſar and 
Tacitus, we learn to have prevailed among them, in their 
ſuppoſed aboriginal ſtate. A conſiderable part alſo of them 
is evidently borrowed from the Roman law, by which, in 
this inſtance, we muſt underſtand the Theodoſian code. 
This was the more natural, as, notwithſtanding the publi- 
cation of the Ripuarian and Salic codes, the Roman ſubjects 
in Gaul, were indulged in the free ule of the Theodoſian 
laws, eſpecially in the caſes of marriage, inheritance, and 
other important tranſactions of private life. In their 


.eltabliſhments of magiſtrates and civil tribunals, an imi- 


tation of the Roman polity 1s diſcoverable among the 
Franks; and, for a conſiderable time after their firſt 


conqueſts, frequent inſtances are to be found, in their hiſtory, 


of a deference, and in ſome inſtances, even of an acknow- 
ledgment of territorial ſubmiſſion, to the emperors of 
Rome. WES 

In the courſe of time, all theſe laws, were, in ſome meaſure 
at leaſt, ſuperſeded by the c 4Pp1TULArIEs. The word capi- 
tulary is generic, and denotes every kind of literary compoſi- 


tion divided into chapters. Laws of this deſcription appear 
to have been promulgated by Childebert, Clotaire, Carlo- 


man, and Pepin. But no ſovereign ſeems to have promul- 
gated ſo many of them, as Charlemagne. That monarch 
appears to have wiſhed to effect, in a certain degree, an uni- 
formity of law throughout his extenſive dominions. With 
this view, it is ſuppoſed, he added many laws, divided into 
ſhort chapters or heads, to the exiſting codes, ſometimes to 
explain, ſometimes to amend, and ſometimes to reconcile or 
remove the difference between them. - 'They were generally 
promulgated in public aſſemblies, compoſed of the ſo- 
vereign and the chief men of the nation, as well eccleſiaſtics 
as ſecular. They regulated, equally, tlie ſpiritual and the 
temporal adminiſtration of the kingdom. The execution of 
them was intruſted to the biſhops, the counts, and the mi 
regii. Many copies of them were made, one of which 
was generally preſerved in the royal archives. The 
authority of the capitularies was very extenſive; it prevailed 
in every kingdom, under the dominion of the Franks, and 
was ſubmitted to, in many parts of Italy and Germany. 
The earlieſt collection of the capitularies, is that of Angeſiſe 
abbot of Fontenelles. It was adopted by Lewis the De- 
bonnaire and Charles the Bald, and was publickly approved 
of in many councils of France and Germany, But, as 


Angeſiſe had omitted many capitularies in his collection, 


Benedict the Levite, that is, the deacon of the church of 
Mentz, added tnree books to them. Each of theſe collec- 
tions was conſidered to be authentic, and, of courſe, ap- 
pealed to, as law. There have been ſubſequent additions 
made to them. The belt edition is that of Baluze in 1677. 
A ſplendid republication of this edition was begun by 
monſieur de Chiniac in 1780; he intended to compriſe it 
in four volumes. 'Two only, have yet made their ap- 
pearance. In the collections of ancient laws, the capitularies 
are generally followed by the frmularia, or forms of forenſic 
proceedings and legal inftruments. Ot theſe, the formulare 
of Marculphus is the moſt curious. The formularia gene- 
rally cloſe the colle&ions of antient laws. With the Mero- 
vingian race, the Salic, Burgundian, and Viſigothic laws 
expired. The capitularies remained in force, in Italy, 
longer than in Germany; and in France, longer than in 
Italy. The incurſions of the Normans, the inteſtine con- 
fuſion and weakneſs of government under the ſucceſſors of 
Charlemagne, and, above all, the publication of the de- 
cretum of Gratian, which totally ſuperſeded them in all 
religious concerns, put an end to their authority in France. 
They were, in ſome meaſure, ſucceeded by the cusro- 
MARY EA. It is not to be ſuppoſed, that, the codes of 
law, of which we have been ſpeaking, entirely abrogated 
the uſages or cuſtoms of the countries, in which they were 
promulgated. Thoſe laws only were abrogated by them, 
which were contrary to the regulations they eſtabliſhed, 
In other reſpects, the codes not only permitted, but, in ſome 
inſtances, expreſsly directed, that, the ancient uſages ſhould 
remain in force. Thus, in all the countries governed by the 
ancient codes, there exifted, at the ſame time, a written 
body of law, ſanctioned by public authority, and uſages or 


_ cuſtoms, admitted to be of public authority, by which thoſe 


caſes were governed, for which the written body of law 
contained no proviſion. After the antient codes and capi- 
tularies fell into deſuetade, theſe cuſtoms multiplied. By 

| E324 degrees, 
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degrees, written collections were made of them. Some of 
thete were made by public authority; others were the col- 
lections of individuals, and depended therefore, for their 
weight, on the private authority of the individuals, by 
whom they were made, and the authority, which they in- 
ſenſibly obtained, in the courts of juſtice. Collections of 
this nature, committed to writing by public authority, form 
a conſiderable part of the law of France, and are a ſtriking 
feature of the juriſprudence of that kingdom. The origin 
of them may be traced to the beginning of the Capetian 
race. The monarchs of that line, in the charters, by which 
they granted fiefs, preſcribed the terms, upon which they 
were to be held. Theſe they often abridged, enlarged, and 
explained by ſubſequent charters. They alſo puvliſhed 
charters of a more extenſive nature. Some of theſe con- 
tained regulations for the poſſeſſions of their own domain; 
others contained general regulations for the kingdom at 
large. In imitation of theſe, the great vaſſals of the crown 
granted their charters, for the regulation of the poſſeſſions 
held of them. 
was changed to feudal, charters were granted for the regu- 
lation of the fiefs; and, when villeins were enfranchiſed, 
poſſeſſions were generally given them, and charters were 
granted to regulate theſe poſſeſſions. Thus each ſeignory 
had its particular uſages. Such was their diverſity, that, 
throughout the whole kingdom, there could hardly be found 
two ſeignories, which were governed, in every point, by the 
ſame law. With a view more to aſcertain, than to produce 
an uniformity in, theſe uſages, though the latter of theſe 
objects was not quite neglected, Charles the Seventh and 
his ſucceſſors cauſed to be reduced to writing, the different 
local cuſtoms, which prevailed throughout the kingdom. 
In 1453, ſometime after Charles the Seventh had expelled 
the Engliſh from France, he publiſhed an ordonnance, by 
which he directed, that, all the cuſtoms and uſages, ſhould 
be committed ro writing, and verified by the practitioners of 
each place, then examined and ſanctioned by the preat 
council and parliament: and that, the cuſtoms, thus ſanc- 
tioned, and thoſe .only, ſhould have the force of laws. 
Such were the obſtacles in the way of this meaſure, that, 
forty-two years elapſed before the cuſtoms of any one place 
were verified. From that time, the meaſure lingered, till 
the reign of Lewis the Twelfth; it was then reſumed. 
About the year 1609, it was completed. The cuſtoms of 
Paris, Orleans, Normandy, and fome other places, were 
afterwards reformed. Thoſe of Artois and St. Omer were 
reformed within the laſt hundred years. 'The manner of 
proceeding, both in reducing the cuſtoms, and reforming 
them, was, generally ſpeaking, as follows. The king, by 
his letters patent, ordered an aſſembly of the three ſtates 
of each province. When this aſſembly met, it directed the 
royal judges, greffiers, maires and ſyndics to prepare 
memoirs of all the cuſtoms, uſages, and forms of practice, 
they had ſeen in uſe, from of old. On receiving theſe 
memoirs, the ſtates choſe a certain number of notables, and 
referred the memoirs to them, with directions to put them 
in order, and to frame a cahier, or ſhort minute of their 
contents. This was read at the aſſembly of the ſtates, and 
it was there conſidered, whether the cuſtoms were ſuch, as 
they were ſtated to be, in the cahier. At each article, any 
deputy of the ſtate, was at liberty to mention ſuch obſerva- 
tions as occurred to him. The articles were then adopted, 
rejected, or modi ſied, at the pleaſure of the aſſembly. They 
were then taken to parliament and regiſtered. 'The cuſtoms 
of each place, thus reduced to writing and ſanctioned, were 
called the coutumier of that place. 'Theſe coutumiers were 
formed into one collection, called the Coutumier de France, 
or the Grand Coutumier. The beſt edition of this, is by 
Richebourgh, in four volumes in folio. It contains near 
one hundred collections of the cuſtoms of provinces, and 
two hundred collections of the cuſtoms of cities, towns or 
villages. Each coutumier has been the ſubje& of a com- 
mentary. Five and twenty commentaries have appeared, 
(ſome of them voluminous,) on the coutumier of Paris, 
alone. Of theſe commentaries, that of Dumoulin has the 
greateſt celebrity. Les Eſtabliſſements de St. Louis, hold a 
high rank for the wiſdom, with which they are written, and 
the curious matter they contain. The Coutumier de Nor- 
mandie, for its high antiquity, and the relation it bears to 
the feudal juriſprudence of England, is particularly intereſt- 
ing to an Engliſh reader. Baſnage's edition, and his learn- 
ed commentary upon it, are well known. But the moſt 
curious of all collections of feudal law, is that entitled, 
Aſfizes de Teruſalem. In 1099, the object of the firſt 
cruſade, was effected by the conqueſt of Jeruſalem. God- 
frey de Bouillon, who was elected king of Jeruſalem, but 
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refuſed the title, called an aſſembly of the Rates of his new 
kingdom. Ihe patriarch, the chief lords, their vaſlals, and 
the arrear vaſlais attended. With general confent, the col- 
lection in queſtion was framed, under the title of *“ Les 
% Loix, Statuts, & Coutumes, accordies au Rogaume de Jeru- 
« /alem, par Gudefroi de Bouillon, Pan logg; par Pavis ds 
« Patriarche et des Barons.” As this collection was made 
at a general aſſembly of feudal lords, it may naturally be 
ſuppoled to contain, ſome of the wiſeſt and moſt firiking 


rules, by which, the feudal polity of Europe was then regu- 


lated. But, as the principal perſonages, wio engaged in 
that cruiade, came from France, it may be conſidered, as 
particularly deſcriptive of the laws and uſages of that 


country. Such are the principal ſources of the feudal juriſ- 


prudence of the kingdom of France. It remains to take 
notice of ſome of the chief compilations by which the feudal 
polity of other kingdoms, is regulated. The authority, or 
at leaſt the influence, which the capitularies, had on theſe, 
has been already noticed. After thele, the attention is na- 
turally directed to that collection, which, probably in the 
reign of Frederick the Second, Hugolinus, a Bononian 
lawyer, compiled from the writings of Obertus of Otto and 
Gerhardus Niger, and from the various cuſtomary laws, 
then prevailing in Italy, and added under the title, Decima 
Collatio, to the Novels. it is to be found in molt editions 
of the Corpus Juris Civilis, In the edition of Cujas it is 
divided into five books; the firſt contains the treaties of 
Gerhardus Niger; the ſecond and third, thoſe of Obertus 
of Otto; the fourth is a ſelection from various authors; the 
fifth is a collection of conſtitutions of different emperors re- 
ſpecting feuds, To theſe is added the Golden Bull of the 
emperor Charles the Fourth. Authors are by no means 
agreed, either in the order, or diviſion, of this collection. 
Several editions have been publiſhed of it. In that pub- 


liſhed by Joannes Calvinus or Calvus at Franckfort, in 1611, 


there 1s a collection of every paſſage, in the canon law, that 
ſeems to relate to the law of feuds. 
ſcarce, and it may happen, that, ſome Engliſh reader may be 
deſirous of ſceing all theſe paſſages, the following ſhort ac- 
count of Calvinus or Calvus's ſelection of them, is tranſcrib- 
ed from Hoffman's, D:fertatio de Unico Furis feudalis Lengs- 
bardici Libro, — Furiſprudentiam feudalem, ſex libris compre- 
benjam, five potius conſuetudines feudorum, jecundum diſtribu = 
tionem Cajacianam, ewidit, et jub titulo libri feudorum VL. 
addidit, quidguid alicujus de bac materia momenti, in univerſa 
corpore juris canonici eæpreſſum invenerat ; hoc eft totum ſitu- 
lum decretalium Gregorii IA. five capitula, Infinuatione 1. Et 


exparte tua, 2. A. de feudis, perro cap. cæterum, 5 et novit, 


13 de Judiciis, cap. Due in Ecclefrarium, 7 de Conſtitutionibus, 


cap. Ad aures, 10 In quibuſdam, 12 et Gravem, 13 De 


Penis, cap. Gravem, 53 de Sent. excomm. cap. Ex tranſiniſſa, 
6 et verum, 7 de foro competente eorumgque ſummaria. The 
next treatiſe to be mentioned is, the Jreatiſe de Beneficiis, 
generally cited under the appellation of, 4u#or velus de 
Beneficiis, It was firſt publithed by Thomaſius at Hale 
1708, with a diſſertation on its author, and the time when 
it was written. He conſiders it to be certain, that, it was 
written after the year 800, and before the year 1250, 
and conjectures, that, it was not written before the em- 
peror Otho, and that, it was written, before the emperor 
Conrad the Second. To theſe muſt be added the Jus 
Feudale Saxonicum ; which ſeems to be a part of, or an 
appendix to, a treatiſe of great celebrity in Germany, 
intitled the Speculum Saxonicum. 
onicum, is ſaid by Struvius, to have been tranſlated, by 
Goldaſtus, from the German into the Latin language, for 
the benefit of the Poles. It is ſuppoſed to have been pub- 
liſhed, between the year 1215, and the year 1250. 'The 
Speculum Suevicum ſeems to have been compoſed, in imita- 
tion of the Speculum Saxonicum, probably, between the 
year 1250, and the year 1490. 
Feudale Allemmanicum compoſed about the ſame time, and 
probably by the ſame author. But none of theſe collections 


acquired the ſame authority, as the books of the fiefs, They 


were known by the name of the Lombard law. By degrees 


they were admitted, as authority, by moſt of the courts, and 


taught in moſt of the academies of Italy and Germany, 
Like the civil and canon law, they became the ſubject of in- 
numerable glofſes. Thoſe of Columbinus were ſo much 
eſteemed, that, no one, it is ſaid, ventured to publiſh any 
after him. About the end of the 13th century, James of 
Ardezene publiſhed a new edition of the Gloſs of Colum- 
binus, and added, under the title of Capirula Extraordinaria, 
a collection of adjudged caſes, on teudal matters. This 
was inſerted in ſome of the latter editions of the Corpus 


Juris. About the year 1430, Mincuccius de Prato veteri, 
„ a Bononian 


As this edition is 
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a Bononian lawyer, by the orders of the emperor Sigiſmond, 
gave a new edition of the Books of the Fiefs, with the 
Gloſs of Columbinus. Theſe were confirmed by the em- 


peror Sigiſmond, and afterwards by the emperor Frederick 
the 3d, and publicly taught in the univerſh oo 


ty of Bononia. 
juriſprudence 


Such are the principal ſources of the feud 
of foreign countries, 8 


IV. THE EARLY HISTORY OF THE FEUDS OF ro- 
REIGN COUNTRIES is involved in a conſiderable degree of 
obſcurity. That in the time of Pepin the feudal polity ar- 
rived ata degree of maturity and conſiſtence, is certain. It 


muſt, therefore, have previouſly had, its riſe and progreſs. 


Some veſtiges of theſe are diſcoverable in the ſcanty materials 
which have reached us, of tae hiſtory and antiquities of thoſe 
early times. We find mention in them of the leuds, —of 
lands entruſted (commendati) by the king to his followers ; 
—of eſtates, which, on account of the infidelity, or the 
cowardice of the proprietary, or his placing himſelf under 
another lord, the king takes from him, and reſtores to the 
filq, There is alſo mention of the pares comitum, and the 
tdetes, and of reinveſting the leudes, who had been unjuſtly 
deprived of their poſſeſſions. At firſt kings alone granted 
hefs. They granted them to laymen only, not to eccle- 
ſiaſtics; and to ſuch only who were free, and probably to 
the moſt important ooly of their followers. They were not 
granted, for any certain, or determinate period of time; 
they were not tranſmiſſible to the deſcendants of the 
grantee; they were reſumable on the bad conduct of the 
vaſſal, without the ſovereign's being obliged to ſhow the 


cauſe of the reſumption, or having recourſe to any judicial 


roceſs. The vaſſal had no power to alicnate them. Every 
| ws was ſubje& to the obligation of military duty; 
this was the caſe, in a more particular manner, of the feudal 


tenants; they were to attend the ſovereign on horſeback, 
and in compleat armour, that 1s, with the breaſt-plate, the 
_ ſhield, the ſpear, the helmet, and the ſword. They were to 


guard his life, member, mind and right honour. They 


were firlt called homines, fiacles, leudes, antruſtiones; to all 
_ theſe the appellation of vi ſucceeded. It appears, that, 
in early times, the feudal tenants were numerous. A con- 


fiderable part however of the ſubjects were free from the 
feudal tenure. The lands held by theſe, were called allo- 
dial. The proprietors of them, were under the general 
obligation of military ſervice, and were ſubject to general 
taxation. Their particular nature was chiefly diſcernible in 
this, that, they differed from the villeins, as they were free- 


men; and from the feudal tenants, as their poſſeſſions were 


from the firſt hereditary. For, originally, the crown itſelf 


was, not in the ſenſe, in which we now uſe the word, here- 


ditary. A marked preference was always ſhewn, both by 


the ſovereign and the nation, to the royal lineage. But by 


each, the ſtrict line of hereditary deſcent was occaſionally 


' Interrupted, by calling to the throne a remote relation, to the 


prejudice of the actual heir. The government was mo- 
narchical; but ſtrongly controuled by the people. Twice 
a year, the people, or as they were afterwards called, the 
fates, aſſembled. The firſt of theſe general aſſemblies, was 


beld originally in the month of March, afterwards in the 


month of May; and always in open air. Hence, from the 
time of meeting, the expreſſion le champ de Mars, after- 
wards le champ de Mai. The ſecond aſſembly was held in 
the autumn. It was divided into two claſſes. The firſt 


comprized the biſhops, the abbots, the dukes, the counts, 
and theelders of the nation; and all of them had delibera. 


tive voices in the afſembly. The ſecond contained the 


magiſtrates, and the inferior officers; but theſe attended 


only to receive the orders of the aſſembly. The king pro- 
poſed the ſubjects of debate, by his referendary; the 


members of the firſt claſs deliberated upon them; the king 


nounced the deciſion. The acts were reduced to writ- 
ing, under the name of capitularies, and the execution of 
them was entruſted to the members of the ſecond claſs. 
The governors of provinces were called dukes; the counts 
were ſubordinate to them, and adminiſtered juſtice, in the 


diſtricts committed to their care. The mifli regii, were 


commiſſaries appointed by the king, to attend to the general 
adminiſtration of juſtice, throughout the nation. Next to 
the counts were the barons, or the chief land owners; then 
followed the general body of freemen; after theſe, came 
the artizans, the labourers, and the villeins. The general 
adminiſtration of affairs, was entruſted to the almoner, who 
was at the head of the clergy. 'The referendary and chan- 
cellor were the chief counſellors of ſtate: then followed the 
chamberlain, the count of the palace, the high ſteward, the 


butler, the conſtable, the marſla!, the four firſt huntſmen, 
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and the grand falconer. Such i to be the general 
outline of the feudal government, during the Carlovingian 


line. That line was extinguiſhed, in France, by the acceſ- 


fion of the Capetian line, in Germany, by the acceſſion 
of the Houſe of Saxony, and in Italy by the uſurpation 
of the dukes. Soon after, or perhaps ſome time before this 
event, fiefs became hereditary. Even the offices of duke, 
count and margrave, and the other high offices of the crown, 
were tranſmitted in the courſe of hereditary deſcent; and 
not long after, the right of primogeniture was univerſally 
eſtabliſhed. It firſt took place, in the deſcent of the crown, 
but was ſoon admitted by every branch of the feud. This 
ſtability of poſſeſſion was an immenſe addition to the power 
of the crown vaſſals. It enabled them to eſlabliſſi an inde- 
pendency of the crown. They uſurped the ſovereign pro- 

rty of the land, with civil and military authority over the 
inhabitants. The poſſeſſions, thus uſurped, they granted 
out to their immediate tenants, and theſe granted them over 
to others, in like manner. By this means, though they al- 
ways profeſſed to hold their fiefs from the crown, they were 
in fact abſolutely independent of it. They aſſumed in their 
territories, every royal prerogative: they promulgated laws; 
they exerciſed the power of life and death; they coined 
money; fixed the ſtandard of weights and meaſures ; granted 
ſafeguards; entertained a military force ; and impoſed taxes, 
with every other right ſuppoſed to be annexed to royalty. 
In their titles, they ſtyled themſelves, Dukes, &c. * by the 
« grace of God,“ a prerogative avowedly confined to ſove- 
reign power. It was even admitted, that, if the king re- 
fuſed to do the lord juſtice, the lord might make war againſt 
him. In the ordonnances of St. Lewis, ch. 50, is this re- 
markable paſſage: If the lord ſays to his liege tenant, 
« Come with me, I am going to make war againſt my ſo- 
e vereign, who has refuſed me the juſtice of his court: upon 
« this, the liege man ſhould anſwer in this manner to the 
« lord: I would willingly go to the king to know the truth 
« of what you ſay, that, he has denied you his court. And 
« then he ſhall go to the king, ſaying to him in this man- 
« ner: Sir, the lord in whoſe legeance and fealty I am, 
« has told me you have refuſed the juſtice of your court; 
« and upon this I am come expreſsly to your majelty, to 
« know if it is ſo; for my lord has ſummoned me to go to 
« war with you. And thereupon, if the king anſwers, that, 
« he will do no judgment in his court, the man ſhall return 
« immediately to his lord, and his lord ſhall equip him, and 
« fit him out at his own expence; and if he will not 


« with him, he ſhall loſe his fief by right. But if the king 


« anſwers, that, he will hear him, and do juſtice to the lord, 
« the man ſhall return to him, and ſhall ſay: Sir, the king 
ce has ſaid to me, that, he will willingly do you juſtice in his 
« court. Upon which, if the lord ſays, I never will enter 
« into the king's court, come therefore with me, accordin 
« to the ſummons I have ſent you; then the man ſhall ſay, 
« will not go with you; and he ſhall not loſe his fief for his 
« not going.” This ſhews how powerful and abſolute the 
great vaſſals were. The ſame motive which induced the vaſ- 
tals of the crown to attempt to make themſelves independent 
of the crown, induced their tenants to make themſelves inde- 
ndent of them. This introduced an ulterior ſtate of vaſ- 
ſalage. The king was called the Sovereign lord; his imme- 
diate vaſſal was called the Suzereign; and the tenants hold- 
ing of him were called the arrere vaſſals. Between theſe and 
the ſovereign, the connection was very ſmall. In thoſe 
reigns even, when the power of the monarch was greateſt, 
his authority over the arrere vaſſals was faint, and indirect. 
Of this the hiſtory of Joinville preſents a ftriking inſtance : 
Previouſly to the departure of St. Lewis on the cruſade, he 
ſummoned an aſſembly of his barons to attend him, and re- 
quired them to ſwear, that, on the event of his deceaſe 
during the expedition, they would be loyal and true to his 
ſon. Joinville his hiſtorian, a feudatory of the count of 
Champaigne, though he poſſeſſed a moſt enthuſiaſtic vene- 
ration for the king, and the warmeſt attachment to his 
perſon, refuſed, on account of his vaſſalage, to the count, to 
take the oath; his words are, 1] le me demanda, mais je 
ne vox faire point de ſerement, car je n'eſtoie pas ſon home.” 
The conſequence was, that, in every e e there was as 
many ſovereigns, with the power and enſigns of royalty, as 
there were powerful vaſſals. With reſpect to France, Hugh 
Capet acquired the crown of that kingdom, by availing 
himſelf of the extreme weakneſs, to which it was reduced 
by the ſyſtem of ſubinfeudation. After he acquired the 
throne he uſed his utmoſt efforts to reſtore it to its antient 
ſplendour and ſtrength. His ſucceſſors purſued his views 
with undeviating attention and policy ; and with ſo much 
ſucceſs, that previouſly to the acceſſion of Lewis the 13th, the 
| (B) eventy- 
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Lib. 3. 
ſeventy-two great fefs of France were united to the crown, 
and all their feudal lords attended, at the fates general in 
1614, the laſt that were held, till the late memorable 
aſſembly of them in 1789. This ſyſtem of re-union was 
compleated by the acceſſion of the provinces of Lorraine 


and Bar to the crown of France, in 1735. See Abrege 
Chronologique de grands Ficfs de la Courenne de France. 


Paris 1729. Like France, Spain was broken into as many 


principalices as it contained barons. In the courſe of time, 


they were all abſorbed in the more powerful kingdoms of 


Arragon and Caſtile; and, by the marriage of Ferdinand, 
the ſovereign of Arragon, with Iſabella the ſovereign of 
Caſtile, they were all united to deſcend in the ſame line. 
No ſuch re- union took place in the empire. Under the im- 
mediate ſucceſſors of Cha. lemagne, it was broken into in- 


numerable principalitics, never to be re- united. If we N 
wardſhips, marriages, &c. which to that day, he ſays, were 


allow for the difference of public and private manners, it 
preſents the ſame ſpectacle at this day, as the other ſtates of 
Europe preſented formerly, but, which is now peculiar to 
itſelf—a complex aſſociation of principalities more or lets 
powerful, and more or leſs connected, with a nominal ſo- 
vereignty in the emperor, as its ſupreme feudal chief. In 
England no ſuch diſmemberment as that we have been 
ſpeaking of, took place; nor did the nobles ever acquire, in 
England, that ſovereign or even independent power, which 


they acquired in Spain, Germany, or France. The power 


and influence of ſome of the Engliſh nobles were certainly 
great, and ſometimes overſhadowed royalty itſelf, But, it 
is evident, that, Nevil the great earl of Warwick, and the 
nobles of the houſe of Percy, the greateſt ſubjects ever 
known in the country, were, in ſtrength, dignity, power, 
and influence, and in every other point of view, greatly in- 
ferior to the dukes of Brittany or Burgundy, or the counts of 
Flanders. The nature of this note ncither requires nor 


allows, a further deduction of the public hiitory of the feuds, 
of Europe, the four circumſtances we have menticned— the. 


heirſhip of fiefs, the right of primogeniture, the inter- 
mediate ſovercignty of the crown vaſſals, and the introduc- 
tion of ſubinfeudation, completed the triumph of the feud 
over monarchy. Here the hiſtorical deduQtion naturally 
cloſes. The Carlovingian family is the important link, 
which connects antient with modern hiſtory, Roman juriſ- 
prudence with the codes of the German tribes, and the la 

of civil obligation, with the law of tenure, 


V. It remains to ſay ſomething of the REVOLVTIONS 


OF THE FEUD IN THE JURISPRUDENCE OF OUR OWN, 


NATION. . 6 | 
(1.) 4s To THE TIME WHEN IT WAS INTRODUCED... 


Whether feuds prevailed in e before the Norman, 

much diſpute. In 1607, 
an event happened, which occaſioned the queſtion to be 
diſcuſſed, with a profuſion of learning. Several eſtates, 
within the counties of Roſcommon, Sligo, Mayo, and Gal- 


conqueſt, has been the ſubject o 


way, being unſettled as to their titles, king James the 1ſt, 
by commiſſion, under the. great ſeal, authorized certain 
commiſſioners, of whom ſir Henry Spelman was one, to 
make grants of theſe eſtates. In exerciſe of this authority 
the commiſſioners made a grant of lands in Mayo to lord 
Dillon. King Charles the iſt iſſued a commiſſion, to en- 
quire into defective titles : and orders were 3 that, all 
perſons, who had any of the eſtates in que 
patent from the crown, ſhould produce the letters, or an 
inrolment of them, before the lord deputy and council. 
In purſuance of theſe orders, the letters patent to lord Dil- 
lon were produced. It was found, that, the lands were 
granted by them „“ to the lord Dillon and his heirs, to hold 
« by knight ſervice, as of his majeſty's caſtle of Dublin.“ 


It was admitted, that, the commiſſioners had exceeded their 
commiſſion, in reſerving a mean tenure, to the prejudice of 


the crown, when they ought to have reſerved, either an ex- 
preſs tenure, by knight ſervice, in capite, or not to have 


mentioned any tenure; in which caſe, the law would have 


implied a tenure in capite. The queſtion, therefore, was, 
whether, the deficiency of the tenure, ſo far affected the 
grant, as wholly to deſtroy the legal effect of it; or whe- 
ther, the letters patent might not be good, as to the land, 
and void only as to the tenure. The caſe was argued, 
ſeveral days, by counſel, on both fides, and was afterwards 
referred to the judges, They were required by the lord 
deputy and council, to conſider of it, and to return their 
reſolution. The judges diſagreeing in opinion, it was 


thought neceſſary, for public'ſatisfattion, to have it argued 


ſolemnly by them all. This was done, accordingly. Thoſe 
who contended for the validity of the letters patent, urged, 


among other arguments, that, tenures in capite were brought 


into England, by the conqueſt, but, that grants were by 
E 
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ion by letters 


the common law; and, being more ancient than tenures, 
muſt, of neceflity, be diſtinct from the thing granted. 
From this, they inferred, that, though the reſervation were 


void, the grant itſelf might be good. In the courſe of 
their arguments, on this point, they obſerved, that, fir 


Henry Spelman was miſtaken, when, in his Gloſſary, under 


the word Feudum, he referred the original of feuds to the 
Norman conqueſt. This drew from him a reply. He pub- 
liſhed it under the title, „Of the Original Tenure by 


« Knight Service in England.“ In this work, he argues, 
with great learning and ſtrength of argument, that, tenures, 
ſach as they were granted, in the letters patent, by him- 
ſelf and the other commiſſioners, in Ireland, were not in uſe 
before the conqueſt. He diſtinguiſhes between, what, he 
calls the /ervitia militaria and the j/2rvitutes milirares, He 
contends, that, the grievances and ſervitudes of fiefs, as 


never known to other nations, governed by the feudal law, 
were introduced by the conqueror. But he ſeems to con- 


cede, that, in a general ſenſe, military ſervice and feuds, 


were known to the Saxons. In this middle opinion, he ap- 
pears to be followed by two very great authorities, lord 
Hale, and ſir William Blackftone. Almoſt all writers, 


however, arc agreed, that, in the reign of the conqueror, 


the feudal law was completely eſtabliſhed. Upon the 


whole, the moſt probable conjeQure appears to be, that, 
evident traces of ſomething fimilar to the feud, may be 


traced in the Saxon polity; that, it was eſtabliſhed, with its 


concomitant appendage of fruits and ſervices, by the Nor- 
man barons, in the poſſeſſions, which were parcelled our 


among them, by the conqueror ; and that, about the middle. 


of his reign, it was formally, and univerſally eſtabliſhed by 
law). This univerſality of tenure, is, perhaps, peculiar to 
England. In other kingdoms, thoſe parts of the lands, 
which were permitted to remain in the hands of the natives, 
and a conſiderable part of thoſe, which the conquerors par- 
celled out among themſelves, were not originally ſubje& to 
tenure. In the earlieſt age, however, of the feudal law, 


ſome advantages attended tenure, and frequently occaſioned _ 


the converſion of allodial into feudal property.. But in the 
anarchy, which followed the removal of the Carlovingian 
dynaſty, there was an end of all political government: ſo 


that, almoſt all perſons found it advantageous, to enter into 
the feud. To effect this, they delivered up their lands 


ſometimes to the ſovereign, ſometimes to ſome powerful 
lord, and ſometimes to the church, on condition to receive 
it back in feudality. Lands thus delivered and returned, 


received the appellation of fenia data et ollala. Some por- 


tion of lands, however, ſtill remained free. Of this the 
proportion differs in the countries on the continent. In 
ſome, the courts preſume it to be feudal, till it is proved 
to be allodial. In others, the preſumption is in favour 
of its allodiality. See before 63. a. note (1). But 
with us, in the eye of the law, tenure is univerſal : that 
is, the dominium direFum of all the lands in the king- 
dom is in the crown; the dominium utile, of them is in 
the tenant. EE. 5 

V. (2.) As To THE FRUITS AND INCIDENTS OF THP 
FEUDAL TENURE. "Theſe, in the original ſimplicity of the 
feud, were reducible to to: on the part of the lord, to the 
obligation of warranty, that is, to defend the title of his 


tenant againſt all others, and, when ſubinfeudation was in- 


troduced, to the further obligation of acquictal, that is, to 
keep the tenant free from moleſtation, in reſpect of the 
ſervices due to the lords paramount: On the part of the 
tenant, to an obligation, of giving his lord his aid, that is, 
his military aſſiſtance and ſervices in defence of the feud. 
But this primitive ſimplicity of reciprocal obligation, was 


ſoon deſtroyed. Different ſorts of tenures were eſtabliſhed, 


and the fruits and incidents of them were multiplied, A 
detail of theſe does not ſeem to be required, in this place; 
eſpecially as a full and maſterly account of them has been 
already given by mr. juſtice Blackſtone. | 


V. (3:) The branches of feudal juriſprudence, which 


principally concera the tenures of Littleton, and fir Edward 
Coke's commentary, and which, therefore, may be tho ight 
ſuch as at once call for and limit the preſent inveſtigation, 
are thoſe, which relate to the inheritance and alienation of 


the feud, With reſpect to the IRAN E OF THE FEUB, 


it may be obſerved, that, at the ſame time, that ſucceſſion 
itſelf prevails in every civilized country, the principle, by 
which it is governed, and the order, in which it proceeds, 
arc, every where, different. The principle and order of 
the feudal ſucceſſion, are peculiar to that {yitem of policy. 


Nothing, perhaps, will ſhew theſe in ſo firong a light, as 


bringing them into contralt, with the doctrines of inheri- 


tance in the civil law, It has been already obſerved, that, 


iu 
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except in the term of preſcription, is ſeldom diſ- 


property, ie don 
but, that in the feudal Jaw, the legal incidents 


coverable: 


and qualities of the two kinds of property are entirely diſ- 
This is no where more ſtriking, than in the article 


ſimilar. 
of inheritance. The Roman law of inheritance embraces 


both kinds of property, equally ; the feudal law of inheri- 
tance, is, moſt ſtrictly, confined to real property, and, (it 


Was almoſt ſaid,) turns with diſdain, from all property of 


the perſonal kind. By the Roman law, the heir was a per- 
ſon inſtituted by the party himſelf, or, in default of ſuch 
inſtitution, appointed by the law, to ſucceed both to his real 


and perſonal property, and to all his rights and obligations: 


In the feudal law, he is a perſon related in blood to the 
anceſtor; and, in conſequence of that relationſhip, entitled, 
either, merely by a& of law, or, by the concurrent effect 


of law and the charter of inveſtiture, to ſucceed, at the an- 


ceſtor's deceaſe, to his real or immoveable property, not 
iven away from him by will. In the civil law, he was 


_ conſidered, as nes the perſon of the deceaſed; in 


conſequence of that ſuppoſed repreſentation, the law caſt on 
him, the property and rights of the deceaſed, and fixed on 


him, all the deceaſed's charges and obligations. Thus, by 
a fiction of the law, the perſon of the anceſtor was continued 


in the heir, ſo, that, in all religious, moral, and civil rights 
and obligations, the heir, in the language of the Roman 
lawyers, was eadem perſona cum dęfuncto. In the feudal ſyſ- 
tem, he ſucceeded to the real property, only, of the anceſ- 
tor; and this, not under any ſuppeſed repreſentation to him, 
or in conſequence of any ſuppoſed continuation of his per- 
ſon, but as related to him in blood, and, in conſequence of 
that relationſhip, as a perſon deſignated, by tne original feu- 
dal contract, to ſuccced to the fief. By the civil law, cvery 
perſon was conſidered as capable of inſtituting an heir; 
where the party died, without inſtituting an heir, the law 
introduced a neceſſary heir. Hence, the diſtinction in that 
law, between the heredis ſui, neceſarii, nati, and faci. In 
the feudal law, it was an acknowledged maxim, that, God 
only can make an heir. Hence the oppoſite maxim of the 
feuds, /olus deus peteſt facere haredem, non homo. By the 
Roman law, in conſequence of the fiftion, that, the heir was 
the ſame perſon with the deceaſed, he was bound to acquit 


eu the deceaſed's obligations, not only, ſo far as the pro- 
perty derived by him from his anceſtor extended, but, in 


their utmoſt extent. The firſt indulgence granted the heir, 
was, that, the pretor allowed him, a certain time, in which, 
he might deliberate, whether he would accept the ſucceſſion 
or not; at the expiration of which, he was obliged, either, 
abſolutely to accept, or, abſolutely to renounce, the inheri- 


tance. Juſtinian eſtabliſhed ſtill further, in favour of the 
heir, a liberty of accepting the inheritance, with, what was 


termed, the benefit of an inventory, that 1s, a condition, 
that, he ſhould not be liable beyond the value of the pro- 


perty of the deceaſed. Nothing of this was known in the 


polity of the feudal aſſociation. In the intendment of that 


law, the heir, as it has been obſerved before, came under 


the originz! feudal contract: He claimed nothing as a gift 
from the anceſtor : He derived all from the original donor : 


He could not, therefore, be liable, to any of the obligations 


of the anceſtor, Another maxim of the Roman law was, 
that, the repreſentation of the heir to the anceſtor, did not 
take effect, till he determined his election to accept the 


| ſucceflion, by what was termed, an additio hæreditatis. In 


the feud, the law caſt the right of heirſhip on the heir, im- 
mediately upon the anceſtor's deceaſe; and though, when 
the doctrine of alienation was introduced, the anceſtor, by 
diſpoſing of all his property, might render his right of heir- 
ſhip perfectly nugatory, ſo far as related to the property of 
which the anceſtor died ſeiſed; yet, upon this account, he 
was not leſs, the anceſtor's heir. Thus, by the Roman law, 
as fixed by Juſtinian, it was at the party's opinion, whether 
he would, or would not, be inveſted with the character of 
heir. The feud left him no option; it forced the heritable 
quality on him; and the dead man, in the language of that 


law, gave ſeiſin to the living, and forced on him the cha- 


rafter of heir. Hence the maxim and expreſſion of the 
feud, le mort ſaiſit le vif. From the ſuppoſed repreſen- 
ration, in the Roman law, of the deceaſed, by the heir, it 
became a maxim of that law, that, no perſon could die 
teſtate, as to part of his property, and inteſtate as to the 
other part. The conſequence of this was, that, whoever 


| ſucceeded as heir, whether he took the entirety, or a frac- 


tionary part only of the property of the teſtator, was held, 
in conſequence of that heirſhip, to continue the perſon of 


the anceſtor. In the feudal law, after teſtamentary alie- 


nation was allowed, the contrary maxim ever prevailed ; 
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the party might die teſtate, as to one part of his property, 
and inteſtate as to another. To ſum up the contraſt in a 
few words ;—by the Roman law, the heir was a perſon ap- 
pointed, indiſcriminately, by the law, or the deceaſed, to 
repreſent him; and, in conſequence of that repreſentation, 
was entitled to his property, and bound by his obligations. 
In the feudal Jaw, the heir was a perſon of the blood of the 
anceſtor, appointed, by the original contract, to the ſucceſ- 
ſion, or, at leaſt inveſted with a capacity of ſucceſſion; and, 
in conſequence of that ſucceilion, was ſuppoſed, more by 
the general notions of mankind, than by the notions of the 
feudal polity, to repreſent the anceſtor, By the Roman 
law, the heir ſucceeded to the property of the anceſtor, in 
conſequence of his ctvil repreſentation of him, and ſuppoſed 
continuation of his perſon : In the feudal law, he acquired 
a no:ional repreſentation to the anceſtor in conſequence of 
the feudal ſucceſſion. In the Roman law, real and perſonal 
property were equally the ſubject of inheritance ;—1n the 
feudal law, inheritance was confined to real property. The 
Roman heir claims, as ſuch, all from the perſon laſt poſſeſ- 
ſed, and nothing ſrom the original donor: the feudal heir, 
claims, as ſuch, all from the donor, and nothing from the 
perſon laſt poſſeſſed. 

V. (4.) The ſame difference prevailed in theſe laws, 
with reſpe& to the orDER oF SUCCESS70nm. By the Roman 
law, as it was finally ſettled by the Novels, on the deceaſe 
of an inteſtate, the deſcendants, of whatever degree, were 
called to the ſucceſſion, in excluſion of all other relations, 
whether aſcendants or collaterals, and without regard to 
E or preference to ſex. Where the inteſtate 
eft no deſcendants, ſuch aſcendants as were neareſt in de- 
gree, male or female, paternal or ma ternal, ſucceeded to his 
eſtate, in excluſion of the remoter heirs, and without any 
regard to repreſentation; but, with this exception, that, 


where the deceaſcd left brothers and ſiſters, of the whole 


blood, be ſides aſcendants, all ſucceeded in equal portions, in 
capita; and here, if, beſides aſcendants, the deceaſed left 
brothers? and fiſters? children of the whole blood, the children 
ſuccecded to their parent's ſhare, by repreſentation, in ftir pes. 
Where the inteſtate left no deſcendants, and no aſcendants, 
the law called the collaterals to the ſucceſſion, giving a pre- 
ference to the whole blood. By the law of the code, if no 
one was left in the deſcending, aſcending, or collateral 
lines, the huſband ſucceeded to the eſtate of the wife, and 
the wife to that of the huſband. This was altered by the 
law of the Novels. In default of a legal heir, the eſtate 
became a res caduca, and the fiſcus or exchequer ſucceeded. 
Such appears to be the general outline of the Roman law, 
reſpecting ſucceſſions. The feudal regulations reſpecting 
ſucceſſions, differed from it, in almoſt every reſpect. Ori- 
ginally fiefs were granted to be held at the will of the do- 
nor, and were, therefore, reſumable, at his pleaſure; then, 
they were granted for a year certain; then, for the life of 
the grantee; then, to ſuch of the ſons of the grantee, as the 
donor ſhould appoint. Then, all the ſons, and in de faulc 
of ſons, the grandſons were called to the ſucceſſion of the 
fief: in the proceſs of time, it was cpened to the 4th, 5th, 
6th, and 7th, generations, and afterwards to all the male 
deſcendants, claiming through males, of the firſt grantee ; 
and, at laſt, was ſuffered to diverge generally, to collaterals. 
But this, as as to ſuch collaterals as were not lineal heirs of 
the firſt donee, was effected through the medium of a fiction 
completely and -peculiarly feudal, When a perſon took by 
deſcent, his brothers, though in the collateral line of rela- 
tionſhip to him, were in the direct courſe of lineal deſcent 
from the anceſtor. In proportion as the deſcent from the 
anceſtor was removed, the number of perſons thus claiming 
collaterally from the laſt, and lineally from the firſt, taker, 
was proportionally multiplied. In the courſe of time, the 
firft raking anceſtor was forgot, and then, it was preſumed, 
that, all who could claim collaterally from the perſon laſt in 
the ſeiſin of the fee, were of the blood of the original donee. 
On this ground, in latter times, when, upon the grant of a 
fief, it was intended, that, on failure of lineal hcirs, the 
fief ſhould diverge to the collateral line, it was granted, to 


be held with the incidents and properties, with which the 


donee would have held it, had it veſted in him by deſcent, 
in a line of tranſmiſſion from a diftant and forgotten an- 
ceſtor ; and, among them, that of tranſmiſſibility to colla- 
terals.— This genera] heirſhip of fiefs, in the male line, 
was introduced in France, ſoon after the ſueceſſion of the 
Capetian line, and, in Italy and Germany, during the pe- 
riod, in which the empire was poſſeſſed by the houſe of 
Franconia, and the earlier emperors of the houſe of Suabia. 
A ſimilar progreſs in the deſcent of lands, may be traced in 
the juriſprudence of our own country, The policy of moſt 
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feudal countries, has ſnewn ſome preference of the whole 


blood to the half blood, and a great unwillingneſs to admit 
females into the fief. In England, there has been a more 
rigid excluſion of half blood, and a leſs rigid excluſion of 
the female line, from the feudal ſucceſſion, than is to be 
found in the law of almoſt any other country, governed 
by the feudal polity. To us alfo, it ſeems to be peculiar, 
to exclude the parent and all others in the aſcending line, 
From the immediate ſucceſſion to the ſief. Bat, the moſt 
{tricing point of difference between the Roman, and the feu- 
dal, courſe of ſucceſſion, is the prerogative allowed by the 


latter to primogeniture. To the eldeſt ſon, the Roman law 


mewed no preference ; wherever the feudal polity has been 
ellabliſned, he has been allowed ſeveral important preroga- 
tives. In England primogeniture obtained in military fiefs, 
as early as the reign of William the Conqueror, but, with 
this qualification, that, where the father had ſeveral hefs, the 
primum palris feudun, only, belonged to the eldeſt fon. In the 
reign of Henry the ad, primogeniture prevailed abſolutely 
in military fiefs, and, in the reign of Henry the 3d, or ſoon 


_ afterwards, the fame abſolute right to the ſucceſſion by pri- 


mogeniture, obtained in ſoccage lands. Thus in all coun- 
tries, where the fend has been eſtabliſned, a marked diſtinction 
in the order of ſucceſſion, has, in direct oppoſition to every 
principle and practice of the Roman law, been ſhewn to 
primogeniture. Vu, ſays Zoeſius, ad omnia feuda ſerfs, ut 
del ex afſe majori cedant, vel major præcipuum aliquod in iis 
habeant. But, it is obſervable, that, a total excluſion of the 
younger ſons 1s, perhaps, peculiar to England. In other 
countries, ſome portion of the fizf, or ſome charge upon it, 
is in many caſes, at leaſt ſecured, by law, to the younger 
ſons. In ſome places, this is ſecured to them for their 
lives only; in others, their deſcendants ſucceed to it. Still, 
the eldeit ſon, in the eye of the law, repreſents the fee. In 
Spain, the patrimony is divided into fifteen ſhares. Three 
fharcs, that is, a fifth of the whole, are firſt ſubtracted; 
afterwards, tour ſhares, or a third of the remaining twelve 
fares. This fifth and third, as they are called, are termed 
a n.ajcratus, and are at the free diſpoſition of the parents; 
the remaining ſhares are appropriated to the children. The 
majoratus, may be, and generally is entailed upon the eldeſt 
ſon of the family, but a greater portion of the patrimony 
cannot be ſettled on him, without leave from the crown. 
The ſingular nature of this proviſion, has occaſioned a par- 


ticular mention of it by moſt feudal writers; it was therefore 
thought proper to notice it, in this place, Any further men- 


tion of the particular cuſtoms reſpec ing primogeniture, ap- 
pears unneceſſary. | 
V. (5.) Another ſtriking point of difference beraween the 
Roman and the feudal polity, with reſpect to real property, is, 
the contraſt between THE ABSOLUTE DOMINION OVER THE 
INHERIT ANCE, With which the Roman law inveſted the heir, 
and the numerous and intricate fetters, with which the feu- 
dal juriſprudence, (of England particularly) has permitted 
it to be bound. The Roman law, (it has been already ſtated, 
at ſome length,) permitted a perſon to appoint his heir, and 
inveſted him, on the teſtator's deceaſe, with all his rights 
and obligations. Before Juſtinian introduced the benefit of 
the inventory, as the heir, by accepting the inheritance, 
ſubjected himſelf to all the teitator's debts, the office was 
ſometimes refuſed, as dangerous. 'This gave riſe to the 
vulgar, the pupillar, and the quaſipupillar ſubſtitution. The 
vulgar ſubſtitution was, where the teſtator appointed one to 
be his heir, and, if he refuſed, ſubſtituted another in his 
place. Theſe conditional ſubſtitutions might be extended 
to any number of heirs. When they were made, the heirs 


inſtituted under them, were called, in ſucceſſion, to accept 
or refuſe, the inheritance. When once an heir accepted 


the inheritance, it veſted in him abſolutely, and all the ſub- 
ſequent ſubſtitutions then entirely failed. The pupillar 
ſubſtitution was, where a father ſuſtituted an heir to his chil- 
dren, under his power of diſpoſing of his own eſtate and 
theirs, in caſe the child refuſed to accept the inheritance, or 
died before the age of puberty. The quaſi-pupillar ſubſtitu- 
tion was, where the children paſt puberty, being unable, from 
ſome infirmity of mind or body, to make a teſtament for 
themſelves, the father, in imitation of the pupillar ſubſtitu- 
tion, made a teſtament for them. In all theſe caſes, it is 
evident the dominion over, and ſubſtance of, the inheritance 
were preſerved entire and unqualified. Jn two inſtances, 
and in theſe only, the Roman law admitted an exception to 
their integrity. The firſt was, in the caſe of an uſufruct; 
waere 2 right was given to one perſon, to uſe and enjoy 
che profits of a thing, belonging to another. The ſecond 
was, the caſe of a fidei-ceommifſum, when the inheritance was 
diſpoſed, in whole, or in part, to an heir, in truſt, that he 
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ſhould diſpoſe of it to another. But neither of theſe de- 
vices ſuſpended the abſolute veſting of the inheritance. An 


uſufruct could not be extended beyond the life of the uſu- 


fructuary. The fidei-commiſſarius, (the perſon beneficially 
intereſted in the inheritance,) could compel from the heres 
feduciarius, (the truſtze,) a transfer of the inheritance im- 
mediately on the accruer of his right. Thus the property 


and dominion of the inheritance abſolutely veſted in him 
in equity, with an immediate right to compel a legal trans- 


fer of it. In this manner, by the Roman law, the heir 
ſucceeded, in every caſe, to the abſolute property of the in- 
heritance, and to all the rights and obligations of the anceſ- 
tor. It thould, however, be obſerved, that, this account of 
the ſimplicity of the Roman law, with reſpect to the tenure, 
if it may be ſo called, of property, applies to it only, in 
the tate of ſimplicity, in which it was placed, by the Tre- 
bellian and Pegafian decrees, In a further part of this 
annotation, we ſhall have occaſion to mention the alteration 


occaſioned by the introduction of fidei-commiſſary ſubſtitu- 


tions. Theſe are to be conſidered, as a departure from the 
genuine ſpirit of the Roman law, in the doctrines reſpecting 
inheritances, See Huberi Prelefiones ad Iuſt. lib, 2. tit. 23. 
$18. From that ſpirit, nothing could be more different, 
with reſpe& to the tenure and modifications of property, 
than the regulations of the feudal law. According to theſe, 
the heir derived his title, no otherwiſe through his anceſtor, 
than from the neceſlity, of mentioning him, in his pedigree. 
This enabled him to deſcribe himſelt, as an object, to whom 
the ſucceſſion was originally limited. Thus he was a nomi- 
nee in the original grant; he took every thing from the 


grantor, nothing from his anceſtor. The conſequence was, 
that, while the abſolute or ultimate ownerſhip was ſuppoſed _ 


to reſide in the lord, the anceſtor and the heirs took equally 
as a ſucceſſion of uſufractuaries, each of whom, during his 
life, enjoyed the beneficial, but none of whom poſſeſſed, or 
could lawfully difpoſe of, the direct or abſolute dominion, of 
the property. Thus, while, by the Roman law, and the law 
of almoſt every other country, property is veſted in the poſ- 


ſeſſor ſolely and abſolutely, every ſpecies of feudal property, 
is neceſſarily ſubje& ro the three diſtin& and claſhing, 


though concurrent, rights of the lord, the tenant, and the 
heir. It follows, that by the original principles of the feu- 


dal law, fiefs could neither be aliened nor charged with debts, 


and in direct contradiction to almoſt every other ſyſtem of 


law, the feudal ſyſtem of polity made land unalienable, and 


abſolutely took it out of commerce. | 


V. (6.) THz Y ARIOUS MODES WHICH HAVE BEEN USED, 


IN THE COUNTRIES WHERE THE FEUD HAS BEEN EST A» 
BLISHED, TO ELUDE, OR OVERTHROW, THE RESTRAINTS 


UPON ALIENATION, form one of the moſt important parts of 


feudal learning. The mode, by which this has been ef- 
fected in England, is peculiar to itſelf. It has been the 
principal occaſion of the ſtriking difference, to be obferved, 
in the feudal juriſprudence of England, and that, of other 
countries. One artifice to elude the feudal reſtraint upon 


alienation, ſeems to have been reſorted to, by every nation 


where the feudal policy, has been eſtabliſhed, — that of /ab- 
infeudation. Its effect in aggrandizing the vaſlals, and ren- 
dering them independent of the throne, has been already 
noticed. It alſo ſerved as an indirect made of transferring 
the fief, It was inhibited in England, to all but the king's 
vaſſals, by the ſtatute guia emptores terrarum, 18. Edward 1ſt ; 
and this inhibition was extended to the king's vaſſals, by 
the ſtatute de prerogativa regis, 17. Edw. 2. c. 6. In moſt 
other countries, it is ſtill allowed, under ſome reſtrictions. 
The chief of theſe are, iſt, That, it muſt be a real ſubinfeu- 
dation, and, not a ſale, or other tranſaction, under the ap- 
pearance or colour of a ſubinfeudation ; 2d, That, the ſub 

vaſſal muſt be of equal, or at leaſt, of ſuitable rank and 
circumſtances. And, 3dly, The conditions, ſo far as the 
lord is intereſted in them, muſt be the ſame, as thoſe, upon 


which the original inveſtiture is granted. In other reſpects, 


the feudal hiftory of alienation has varied. As it now 


ſtands, in almoſt every country, the lord's conſent mutt be 


had. But in ſome, it ſtill continues a matter of favour, in 
others, it is a matter of right, to which the tenant is always 


entitled, on paying certain fines to the lord. The principal 
of theſe are the guint and the /ods et wentes. Theſe the lord 


claims on every ſale. In other caſes, where the hef is trans- 
ferred from one to another, the lord claims the relevium or 
droit de rachat, which, generally, is one year's produce of 
the fief. In many countrics, where the tenant ſells his fief, 
the lord has a jus retractus, or retrait feodal, by which, he 
has a right to become, himſelf, the purchaſer of the fief, on 


reimburſing the ſtranger the price paid by him, for the pur- 


chaſe of it, and the colts attending the purchaſe. In many 
| DS countries, 
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countries, alſo, che right of the heir is conſulted by giving 
him the retrait lignager, by which, when a fief is ſold, a 


relation of the vendor, within a certain degree of parentage, 


may entitle himſelf to repurchaſe the fief by an offer of the 
purchaſe money, intereſt, colts, and expences, or as it Is 
termed in the writ, ofie de bour/e, deniers, loyaux courts a 
parfaire. Such is the general hiſtory of alienation in foreign 
countries. The hiſtory of alienation in England is very 


different. A liberty of alienating lands of purchaſe, at leaſt 


where the party had no ſon, is allowed by a law of Henry 
the 1ſt, and expreſsly recognized by a law of Henry the 2d. 
Some time afterwards, it obtained generally, with little or 
no limitation. The indirect mode of aliening, through the 
medium of ſubinfeudation, the reſtraint of it, by magna 


 charta, and its total abolition by the ſtatutes quia empiores, 


and de prerogativa regis, have been already noticed. 


V. (7.) But while the reſtraints upon alienation, ſo far 


as it was contrary to the general principles of the feudal 
tenure, were thus gradually removed, the policy and private 
views of individuals, found means to impoſe new reſtraints 
upon it. This was done by the introduction of conditional 
fees at the common law, and afterwards by the 1vTzo0DUc- 
TION OF ENTAILS, We ſhall conſider this ſpecies of limi- 
tation of property, with a view to the different modes of it, 
which have been admitted by the Roman law, and by the 
Jaws of France, Spain, Germany, Scotland, and England. 
With reſpect to the Roman Jaw, we have already had occa- 
fion to notice its fimplicity, in the inheritance of property, 
as it was ſettled by the Trebellian and Pegaſtan decrees, 


and its alteration, in this reſpect, by the introduction of the 


fidei-commiſſa. Theſe gave riſe to ſueceſſive hdej com- 
miſſary ſubſtitutions. By multiplying theſe, and by prohi- 
each ſubſtitute from aliening the inheritance, property 


tune ; 
vas abſolutely taken out of commerce, and fixed, in a ſettled 


and invariable courſe of devolution, in particular families. 
'There is reaſon to ſuppoſe this mode of altering property, 
was never common, and the policy of Juſtinian ſoon inter- 
fered to check it. By the 159th Novel, he reſtrained fidei- 
commiſſary ſubſtitutions to four degrees, including the party 

imſelf, who inſtituted the ſubſtitution. With the third 
ſubſtitute, therefore, the power of the teſtator expired, the 
abſolute dominion veſting abſolutely in him. This, in ſome 
meaſure, reſtored the law to its primitive ſimplicity. A ſi- 
milar progreſs is diſcoverable in the hiſtory of French Ju- 
riſprudence reſpecting Subſtitutions. The law of France 
appears to have generally admitted perpetual ſubſtitutions. 
The ordonnance of Orleans, in 1560, reſtrained them to two 


degrees, excluſive of the inſtituant. That ordonnance not 


having a retroſpective operation, and the inconvenience 
ariſing from prior ſubſtitutions being greatly felt, the or- 
donnance of Moulins, in 1566, reſtrained all ſubſtitutions, 


anterior to the ordonnance of Orleans, to the fourth degree 


excluſive of the inſtituant. The ordonnance of 1747 fixed 
the law on this important branch of real property. It was 
framed with great deliberation, by the chancellor d' Agueſ- 
ſeau, after 5, 0 the ſentiments of every parliament in the 
kingdom, upon forty-five different queſtions propoſed to 


them on the ſubject. Theſe queſtions, and the anſwers of 
the parliaments, have been publiſhed under the title, 2% 
tions concernant les Subſtitutions, Toulouſe 1770. The or- 
donnance of 1747 confined ſubſtitutions, with ſome excep- 
tions, to two degrees, and directed the degrees to be com- 


uted, by the individuals, in whom the ſubſtitution veſted. 
Upon this, it was held, that, if the teſtator appointed ſeveral 


5 perſons, jointly, to the inheritance, they formed, together, 


but one degree: if he appointed to it ſeveral perſons ſuc- 
ceſſively, though in the ſame degree of kindred, as brothers 


cr ſiſters, each perſon in whom the ſucceſſion veſted, formed 
one degree. The mode of ſettlement uſed iz Spain, by 


what is termed a Majoratus, has been already noticed. In 
Germany, the reſtraints impoſed by the feudal law, on the 


alienation of property confined by the original inveſtiture, 
to a particular channel of deſcent, ſtill prevail: ſo that the 
ſame intricate intails ſubſiſt with them, as with us; without 


thoſe modes of eluding them which the laws of England 


have ſanctioned. The tailxies or entails of Scotland appear 


ſtill more intricate. The leaſt reſtrictive of theſe is called a 
Simple Deſtination. It is defeaſible and attachable by cre. 


ditors, ſo that it amounts to no more, than a deſignation 


who is to ſucceed to the eſtate, in caſe the temporary poſ- 


ſeſſor neither diſpoſes of it, nor charges it. The next de- 


gree of tailzie, is a tailzie with protubitory clauſes. The 


proprietor of an eſtate of this nature, cannot convey it gra- 


tuitouſly, but he may diſpoſe of it for onerous cauſes, and it 
may be attached by creditors. The ſubſtitutes, however, 


as creditors by virtue of the prohibitory clauſe, may by a 
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proceſs in Scotland, termed an inhibition, ſecure themſelves 
againſt future debts or contracts. The third and ſtricteſt 
degree of tailzie, is a tailzie guarded with irritant and reſo- 
lutive clauſes. This is a compleat bar to every ſpecies of 
alzenation, voluntary or involuntary. The efficacy of theſe 
clauſes, both againſt the heir, and the creditors of the tenant 
in tail, aliening, was eſtabliſhed in 1662, by a folemn deci- 
fion of the judges of Scotland, in the caſe of the viſcount 
Stormont againſt the creditors of the earl of Anandale; and 
that deciſion was ſanctioned by a ſtatute of the Scottiſh par- 
liament in 1685. This mode of entail appears to be greatly 
diſcouraged by the judicature of the country; and modes of 
eluding it have been diſcovered, and allowed in their courts 
of juſtice. With reſpe& to Engliſb entails, we have taken 
notice of the maxim of the Roman law, that, no man can 


name an heir to ſucceed to his heir; and, of the oppoſite 


maxim of our law, that, God only can make an heir, not 
man. The latter maxim was underſtood, with this quali- 
fication, that, though the party could not introduce a perſon 
into the heirſhip of the fief, who was not originally capable 
of inheriting the fief, by being of the blood of the donee, 
ſtill he might give a preference to a particular clas of per- 
ſons, falling within that deſcription, and might exclude 
others. Thus, in England, according to fir William Black- 
ſtone, (lib. 2. ch. 7. 1. 2.) as in all other countries, where 
fiefs have prevailed, they might originally be limited to the 
male, either in preference to, or in utter excluſion of, the 
female deſcendants, of the party. In the ſame manner, they 
might be limited to a male and his deſcendants by a parti- 
cular wife, or to a female and her deſcendants by a parti- 
cular huſband, or to both the parents and the heirs of both 
their bodies. Theſe, at the common law, were all termed, 
Eſtates in fie femple conditional. The condition, from which 
theſe eſtates took their appellation, did not prevent the fee 
from veſting in the donee, immediately upon the gift; it 
only authorized the donor to re-enter, it the party had not 
iſſue, or, if, having iſſue, the iſſue afterwards failed, and 
neither the donee, nor the iſſue aliened. Upon this prin- 
ciple, it was conſidered to ſuſpend the power of abſolute 
alienation, till the birth of iſſue. But upon the birth of 
iſſue, the party had the fame power of alienation over the 
conditional fee, as he had over an abſolute fee. The ftatute 
de donis conditionalibus took away this power. It did not, 
however, affect the eſtate of the donee, in any other reſpect. 
The conſequence of this was, that, a tenant in tail was as 
much ſeiſed of the inheritance, after the ſtatute de donis, as 
a tenant in fee ſimple conditional, was, before it. Thus, 
therefore, an eſtate, of inheritance remained in the donee ; 
but, a particular deſcription of heirs only being entitled to 
take under it, it received the appellation of an Hate tall, 
that is, an eſtate docked, cut off, or abridged, in contta- 
diſtinction from the eſtate in ſee ſimple abſolute. Thus, 
the fee was preſerved to the iſſue, while there was iſſue to 
take it, and was preſerved to the donor, when the iſſue 
failed. This reverſionary right of the donor was ſoon found 
to be ſuſceptible of the ſame modifications, as a preſent 
ellate, and, therefore, limitations, either of the whole rever- 
ſion, or of partial eſtates out of it, were made to ſtrangers. 
It frequently happened, that, after a limitation to one Sins | 
of heirs, another ſeries of heirs were ſubſtituted, to take 
the fief, on the failure of the firſt ſeries. The firſt perſon 
then, to whom this ſubſequent ſeries was limited, was made 
the ſtock, or terminus, of this ſubſequent line of inheritance. 


In theſe caſes, the ſubſtitute did not take in quality of heir 


to the laſt taker, but as a new purchaſer under the original 
donor. Thus, in direct oppoſition to every genuine prin- 


ciple of the Roman law, endleſs ſubſtitutions were introduced, 


not only of individuals, but of whole lines of deſcendants ; 
and the eſtate being thus unalienably preſerved to the iſſue, 
there was a ſtill more pointed oppoſition, to the maxim of 
the Roman law, tha:, the heir neceſſarily ſucceeled to the 
obligations of the deceaſed. 

V. (8) Theſe new reſtraints upon property were never 
favourably received, and various A4RTIFICES WERE USED 
TO ELUDE THEM. One of theſe, was carried into execu- 
tion, through the medium of a di/continuance. It has been 
obſerved, that, though the ſtatute de dcnis took away the 
power of lawful alienation, it did not ſuſpend the veſting of 
the fee, The alienation, therefore, of the donee tenant in 
tail, was no forfeiture; and the alienee, as he took his 
conveyance from a perſon ſeiſed of the fee, was conſidered 
as coming in, under a lawful transfer of the inheritance. 
Now, it was an eſtabliſhed rule of law, that, whenever an 
perſon acquired a preſumptive right of poſſeſſion, his pol- 
ſeſſion was not to be defeated by entry. The conſequenee 
of this was, that, in theſe caſes, the alienation was unim- 
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peachable during the life of the alienor, and, after his deceaſe, 
the heir could not aſſert his title by the ſummary proceſs of 
entry, but, was driven to the expenſive and dilatory proceſs 
of a formedon; this was termed a diſcontinuance. The 
expence and delay attending a formedon frequently pre- 
vented the tenant in tail, from reſorting to it, to aſſert his 
right. In the courſe of time the period for aſſerting it 
elapſed, and thus, thereſore, virtually, the diſcontinuance 
proved a bar to the entail. Another mode, of wo 
eſtates tail was, by warranty, When lands were conveyec 
from one to another, the grantor, for the greater ſecurity of 
the grantee, uſually warranted, that is, entered into a co- 
venant to defend the poſſeſſion to the grantee, and, in caſe 
of eviction, to make him a recompence. This obligation of 
the anceſtor was conſidered to be a covenant real, and 
therefore, on his deceaſe, deſcended on the heir. Thus, it 
frequently happened, that, on the death of the anceſtor, his 
contract of warranty deſcended on the perſon, who would, 
otherwiſe, be entitled, as his heir, to the lands warranted, fo 
that, the obligation of warranty, and the right to the lands 
warranted, met in the ſame perſon. The conſequence of 
this was, that, as heir in tail, he was entitled to the lands; 
as heir general, he was bound to defend the title of his an- 
ceſtor's alienee: thus, if, on the one hand, he was entitled 
to recover the lands, the alienee was entitled, on the other, to 
recover an equivalent recompence from him. To prevent 
this circuity, it was held, that, the obligation to warranty, 
precluded him from claiming the lands warranted. Againſt 
this, in ſome caſes, the ſtatute de donis, provided. The ge- 
neral doctrine was, that, where the heir claimed, as heir, 
the lands warranted, he was bound by the warranty, in 
thoſe caſes only, where he inherited from the anceſtor, fee 
ſimple lands of equal value; but where he claimed as pur- 
chaſer, he was bound by the warranty, though no ſuch 
lands deſcended upon him, This is the meaning of the 
maxim, that, warranty, when lineal, is a bar with aſſets; 
and when collateral, is a bar without aſſets, to the right of 
the tenant in tail, on whom it devolved. By theſe artifices, 
the force of entails was eluded. In the progreſs of time, 
methods were diſcovered, by which the law allowed them, 
to be abſolutely deſtroyed. The firſt of theſe has received 
the name of a common recovery. In the language of the 
courts, a recovery is the eſfect of a ſentence, in a ſolemn 
judgment, whereby the party is reſtored to a former right. 
In the particular language of our courts, when applied to 
judgments in adverſary actions, it is the effect of a ſentence, 
by which, in a ſuit inſtituted for the recovery of an eſtate 
claimed by the party, judgment is given him, that, he ſhall 
recover it, according to his claim. In a ſuit of this nature, 
when really adverſary, the judgment, whether given after 
defence, or upon default, equally bound the right to the 
land. Of this, tenants in tail availed themſelves, to de- 
liver their eſtates from the entails to which they were 
ſubject. They permitted the entailed lands to be recovered 
againſt them, on a fiftitious proceſs, but, with a ſecret con- 
fidence, repoſed in the recoveror, that, after the recovery 
was completed, he ſhould reconvey the lands, to the party 
in fee ſimple; and in the mean time, permit him to take 
the profits of them. Another mode, by which the deſtruc- 
tion of entails was allowed to be effected, was the applica- 
tion of the legal operation of Fes. In the notion of our 
courts, a fine is a compromiſe, with the leave, and under 
the ſanction of the court, of a real action, for the recovery 
of land. It is common to all courts of juſtice, to permit 
ſuits commenced in them, to be compromiſed, and to give 
their ſanction to the compromiſe. In the civil law, and in 
the feudal law of other countries, this ſpecies of compromiſe, 
is termed a tranſaction. The proceſs itſelf, therefore, we 
have in common with them. But, it is peculiar to our law, 
to uſe it as a mode of eluding the reſtraints impoſed by the 
law of the land, on the alienation of real property. A writ 
is brought againſt the tenant in tail, by which the party 
ſuing out the writ, demands the lands, againſt the tenant, 
on his ſuppoſed previous agreement or covenant, to convey 
the land to him. The tenant is underſtood to be ſatisfied 
with the juſtice of the claim, and therefore applies for the 
licence of the court, to make the matter up. This is 
granted. The parties thereupon enter into a concord or 
agreement. By this, the tenant acknowledges the lands to 
be the right of the demandant. This acknowledgment, 
being made with the leave, and under the ſanction, and 
entered on the records, of the court, had the effect of a 
judgment. Of this proceſs, tenants in tail availed them- 
ſelves, to bar their eſtates tail, in the ſame manner they did 
of judgments : they procured a fictitious ſuit to be inſtituted 
againit them, and ſettled it, by a fictitious compromiſe, in 
which they acknowledge the right to be in the demandant ; 
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with the ſame ſecret confidence” repoſed in him, that he 
ſhould hold the eſtate in truſt for them, and convey it ac- 


cording to their directions. 
a colluſi ve ſuit and judgment, which are now called a com- 
mon recovery, in one inſtance, and of a collulive ſuit and 
compromiſe, which are now called a fine, in the other, en- 
tails were totally defeated. It is unneceſſary, here, to trace 
the ſteps by which this has been effected. Common re- 


coveries were originally a deceit upon courts of juſtice. 
When the ſanction of the courts was firſt given them, it was 


done indirectly, with great caution, and ſome degree of 
artifice. It was not till the reign of Edward the 4th, that, 
they obtained the unequivocal ſanction of a ſolemn deciſion 
of a court; and it was a much later period, before their 
effects were recognized by the legiſlature of the country. 


The introduction of fines, was effected in a much bolder + 


manner. The ſtatute de donis had ſaid fines ſhould be null ; 
the ſtatute of the 4. of Henry 7, or at leaſt that of the 32. 
of Henry 8, ſaid they ſhould be valid. Ihe different 
effects of a fine and a recovery do not fall within this 
enquiry, (Mr, Cruiſe's valuable treatiſes upon them are 
well known.) It ſeems ſufficient to obſerve, generally, 
that, a fine is binding on the iſſue in tail only; a recovery 


is binding both on the iſſue and thoſe claiming in reverſion 


or remainder. A ſtill more ſummary and eaſy opening of 
entails has been granted by the legiſlature, in tavour of the 
crown by 3. Hen. 8. c. 39. and in favour of the creditors 
of traders, by the 21. Jac. 1. c. 19. whereby the com- 


miſtioners are authorized to ſell the bankrupt's intailed 


lands. 

V. (9) The alienation hitherto ſpoken of, except that 
referred to in the laſt obſervation, has been confined to 
caſes where it is the act of the party himſelf; and is, there- 
fore, termed voluntary alienation. But, in many caſes, i: 


is produced by the act of law againſt the party's own will. 


In theſe caſes, it is termed 11r70LUNTARY ALIENATION. 
Here its effects muſt be conſidered, with reſpect to the party 
himſelf, his heir, and the ſpecial prerogative of the king. 
In every inſtance the genius of the feud appears. Hh 
reſpect to the party himſelf, the tendency of the feud to ſecure 
to the lord, the ſervices of the tenant, and to take landed 
property from commerce, has been noticed. It was a con- 
ſequence of thoſe principles, that, the party was not at 
liberty to ſubject either himſelf, or his lands, to the pay- 
ment of his debts. When, therefore, at the common law, 
a perſon ſued a recognizance, or judgment for debt, or 
damages, he could neither take the bedy, nor the lands of 
the debtor, except in ſome ſpecial inſtances, into executior. 
He could only take in execution his goods and chattels, and 
the profits of his lands. For thoſe the Jaw gave him the Veri 


facias, by which the ſheriff was commanded to cauſe the ſum, 
or debt recovered, to be made out of the goods and chattels of 


the debtor ; and the levari facias, by which the ſheriff was or- 
dered to ſeize the debtor's goods, and receive the rents and 
profits of his lands, till the creditor was ſatisfied. Thus, at 
the common law, neither the perſonnor the lands of the debtor, 


could be attached for debt. But, by the 25th Edw. 3d.c. 17, 


the body of the debtor was made liable, by a writ of capias 
ad /atisfaciendum, to impriſonment, till the debt was ſatis- 
fied; and the ſtatute of Weſtminſter 2. 13th Edw. 1ft, ch. 
18, granted the writ of z/egir, by which the defendant's 
goods and chattels are delivered, to the creditor, at an 
appraiſed value; and, if theſe are not ſuiticient, chen the 
molety or one-half of the freehold lands of the debtor, are 
delivered to the creditor, to be retained ll the debt is 
levied, or the debtor's intereſt in the land is expired. Af. 
terwards, under the ſtatute % mercatoribus 13 Edw. 1. the 
merchant might cauſe his debtor to appear before the mayor 
of London, or any of the other perſons mentioned in the a, 
and there acknowledge his debt. This was called a recog- 
nizance. If the debt was not paid at the time appointed, 


the recognizance was held to be forfeited, and the body, 


lands, and goods of the debtor, were to be delivered to the 
merchant creditor, in execution, to compel payment of the 
debt. The proceſs, by which this was done, was called an 


extent, becauſe the ſheriff was to cauſe them to be appraited, 


to their full or extended value, before he delivered them to 
the creditor. By the ſtatute of the 27. Edw. 3d. c. 9. a 
ſimilar proceſs for the recovery of debts was provided for 
thoſe, whoſe debts were acknowledged before the mayor of 


any of the towns, where the ſtaple was held. Theſe ſecu- 
rities are generally known by the ihort appellation, of 
From their nature, 


ſtatutes merchant and ſtatates ſtaple. 
they were, at firſt, appropriated to the commercial part of 


the community, By the 23d Henry 3. a ſimilar ſecurity, 


by a recognizance in the nature of a ſtatute ſtaple, was 
extended to the community at large. The laws, reſpecting 
tankrupt:, 


Thus, through the medium of- 
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| bankrupts, ſeem now, to have made the landed property of 


merchants and other tradeſmen, generally ſubject to their 
debts. The ſtatutes reſpecting fraudulent conveyances and 


devices have proceeded, ſome way, towards making lands 


generally liable. It may not be improper to cloſe this ac- 
count of inyoluntary alienation by an account of involuntary 
alienation in the Roman law, as it is ſuccinctly ſtated in the 
Digeſt, lib. 42. tit. 1. Primo quidem res mobiles animales 
pignori capi jubent, mox diſtrahi ; quarum pretium ft ſufjecerit, 
bene eh; fi nos ſuffecerit, etiam ſoli pignora capi jubent et 
diftrahi. Quod fi nulla moventia fint, a pignori bus ſoli ini- 
tium faciunt. Quod fi nec que ſoli ſunt, ſulficiant, vel nulla 


int ſoli pignora, tunc pervenietur etiam ad ura. Si pignora 


que capta ſunt, emptorem non inveniant, reſcriptum eft ut ad- 


dicantur ipft cui 3 condemnatus gi. Addicantur autem ea 
quantitate qua debetur. 

With reſpect to the heir, —it has been obſerved, as one of 
the moſt ſtriking peculiarities of the feudal ſyſtem, that, the 
heir claimed nothing from the anceſtor, but came in under 


the original feudal contract. The conſequence was, that, 


originally, though on the deceaſe of the debtor, the execu- 
tor was anſwerable, as far as he had aſſets, the heir was not 


anſwerable in reſpect of the lands deſcended. But, after the 


free alienation of land was allowed, the attachment of it, in 
the hands of the heir, for the debt of his anceſtor, followed 
as a neceſſary conſequence. But, here again, the principle 
of the feudal law introduced a diſtinction, which, with ſome 
qualifications, prevails at this day; that, the aſſets in the 


Hands of the executor, are liable generally to the anceſtor's 


debts of every kind, but the aſſets in the hands of the heir, 
are liable only to debts of record, and debts by ſpecialty, in 


which the heir is named; to the former, in reſpe& of the 


lien, which the proceſs of the court created, on the lands 
themſelves; to the latter, on the ſuppoſition, that the heir 
was comprehended in the original contract. For the an- 
ceſtor's debts by ſimple contract, in oppoſition to the 
Roman law, and to the moſt obvious principles of natural 
juſtice, the heir till remains not liable. As to involuntary 
alienation, in re/pe to the king, it has been obſerved, that, in 
the caſe ofa common perſon, the body of the debtor was not 
hable to execution ; but, in the caſe of the king, it was 


different; for, at the common law, the body of the king's 


debtor is generally ſuppoſed to have been always liable to 
execution. Yet it ſeems ſingular, that, when the ftatute of 
magna charta reſtrained the king from ſeizing a man's land 
for debt, it ſhould leave him at liberty to ſeize his perſon. 
In the courſe of time, however, it is certain, that, the body 
of the debtor might be ſeized, and that, after the law made 
it liable for the debts of the ſabjeft, the king had theſe 


ſpecial prerogatives, that, he could protect his debtor 


againſt the ſuits of his other creditors; and that, at the 


common law, he had a right to the cuſtody of his debtor's 


perſon, in another priſon, at the ſuit of the ſubject. By the 
common law alſo, all the goods and chattels of the king's 
debtor might be ſold for the payment of his debts. But 


the moſt important of the prerogatives of the crown, at the 
common law was, that, in the king's caſe, execution iſſued, 
not only againit the goods and chattels, but againſt the 
lands of the debtor. Another important prerogative was, in 


the caſe of rent, for which the king might diſtrain on any 


of the lands of the debtor. He had other important prero- 


gatives, with reſpect to priority and preference in execution, 
and ſatis faction of his debts, a minute inveſtigation of which 
does not fall within the ſubje& of this diſcuſſion. Theſe 


_ extenſive prerogatives have been conſiderably encreaſed by 
the ſtatute law of the realm. By the 33d Henry 8. c. 39. 


all obligations made to the king, are to have the ſame force, 
and to be attended with the ſame remedies, to recover 
them, as a ſtatute ſtaple. By the 13 Eliz. c. 4. the lands of 


treaſurers, receivers, and other accountants to the crown, 


were made liable to execution for debts to the crown, in the 
fame manner, as if the party had acknowledged a recog- 


nizance, under the flatute of Henry 8. A doubt arole, 
upon this ſtatute, whether a ſale might be made under it, 


aſter the death of the accountant or debtor. To remedy 
this, the explanatory ſtatute of the 27th Eliz. c. 3. was paſt, 
by which a power of ſale, after the death of the debtor, was 
Afterwards, by an act made in the 39th 
year of queen Elizabeth, this explanatory a& was repealed, 
and a new expoſition was made of the ſtatute of the 13th 
Eliz. with various new proviſions, But the act of the 39th 
Eliz, being only temporary, and having expired early in 


the reign of James the 1|, the explanatory act of the 27th 


of Eliz. was revived ; but it fell into diſuſe, and when it 
came to be examined, on occaſion of the late exertions 
made for the recovery of the crown debts, it was found de- 


trically oppoſite to every feudal principle. 
writers have conſidered it, as a degeneracy of the tenure 
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fective. This gave riſe to the act of the 25th of his preſent 
majeſty, c. 35. by which the court of exchequer is au- 
thorized, on the application of his majeſty's attorney ge- 
ne ral, in a ſummary way, by motion, to order the eſtates of 
crown debtors, which ſhould be extended by any writ of ex- 
tent, or diem clauſit extremum, to be ſold for the payment 


of the debts. Thus the law appears to ftand at preſent, on 
the involuntary alienation of land, with reſpect to the debts 
due to the crown. | 
V. (10) As to TzSTAMENTARY ALTENATION; the in- 
fluence of feudal principles, on this branch of alienation, is 
ſtill ſtrongly felt. It has been obſerved, that, by the Roman 
law, a will was an appointment of an heir; and he was con- 
ſidered, at the death of the teſtator, as univerſal ſucceſſor to 


all the property, rights, and obligations, of the deceaſed. 


Teſtamentary alienation, like every other alienation, was 
prohibited by the genius and law of the feuds. By what 
ſteps it prevailed here, is ſo happily, and ſo concitely ex- 
plained in a note of the preſent Editor's moſt learned pre- 
deceſſor in this work, (note (1) to page 111. b.) as to 
render any deduction of it, unneceſſary in this place. To a 
peruſal of that note, the reader 1s therefore invited. It re- 
mains to obſerve, that, after the teſtamentary power over 
land, was introduced, a dewiſe of lands was not conſidered, to 
operate as an appointment of a party to be a general heir of 
the teſtator, as in the Roman law; but, was con/edered 10 
operate as a legal conveyance of the lands themjelves. See 
lord Mansfield's argument in Hogan v. Jackion, Cowp. 
299. In conſequence of this, many of the requifites to 
other legal inſtruments are requiſite in wills. Thus, as to 
the efficacy of a deed, for the transfer of real property, it is 
neceſſary, that the grantor ſhould have the ſeizin of the 
lands conveyed ; fo, to the efficacy of a will, it is neceſſary, 
that, at the time of making his will, the deviſor ſhould 
have the ſeizin of the lands deviſed, or at leaſt that kind of 
inchoate ſeizin or title, which is conferred by a contingent 
remainder, The conſequence of which is, that, while a 
Roman will operates on all the property of the deceaſed, 
without any regard or diſtinction, as to property acquired by 
the teſtator, before, or after, the making of his will; by the 
law of England, a will cannot operate on any freeho!d 
lands, of which, at the time of making of the will, the party 
has not this ſpecies of ſeizin. Another conſequence of the 
notion, that, a will affecting lands, is merely a ſpecies of 
conveyance, is, that, as by the law of England, a fee ſimple 
cannot be created without words of inheritance in the ori- 
ginal donation or grant, ſo by the ſame law, <vords fin- 
heritance are equally neceſſary to the creation of a ſee by will. 
The only difference is, that, certain technical words are re- 
quired by law, to the creation of an eſtate in fee, by deed ; 
but in wills, they may be diſpenſed with, and ſupplied. 


by any words, ſufficiently denoting the intention of the 


teſtator, 
cluſion. 6 
V. (11) The reader has been preſented with ſome of 
the moſt ſtriking circumſtances in the hiſtory and principles 
of the feudal law, particularly ſo far as they affect the 
landed property of this country. It remains only to ſtate 
ſome of the moſt ſtriking circumſtances, 2 THE GENERAL 
HISTORY OF 1TS DECLINE, It has been thewn, that, the 
peculiar ingredient of the feud was, the connection between, 
and the reciprocal obligations of, the lord, and the tenant. 
Whatever interrupted or relaxed this connection and reci- 
procity of obligation, had a direct tendency to overturn the 
feud. One of the earlieſt circumſtances of this ' tendency 
was, the general probibition of the practice of Jubinfeudation. 
This, however ſalutary, in a general view, looſened the tye, 
which united the feudal aſſociation, by preventing the chain 
of dependence and ſubordination, conſequent to the practice 
of ſubinfeudation; and which, it is evident from the general 
principles of the feudal law, and the hiſtory of other nations, 
operated, in the ſtrongeſt manner, to cement and perpetuate 
the feud. Another circumſtance of the ſame tendency, 
was, the introduction of the tenure of eſcuage. This enabled 
the tenants by knights ſervice to ſend perſons to ſerve in the 
king's armies in their ſtead, and in proceſs of time, to make 
a pecuniary ſatisfaction to the lord, in lieu of it. This 
ſubſtitution of money, for perſonal attendance, was diame- 


Accordingly all 


Here the ſubject appears to draw to. a con- 


of knight ſervice. A further circumſtance of the tendency | 
we are ſpeaking of, was the prevalence of the ſocage tenure. 
It is probable, that, the number of theſe tenures, was not 
great, till a conſiderable time after the Noi man conqueſt? 
and perhaps the increaſe of them was not rapid, till ſome 
time after the introduction of eſcuage. From a compara- 

Ly _UVe 


Lib. 3. Of Tenants in Common. 


tive view of the diſſerent natures of the military and ſocage 


tenures, it is eaſily ſecn, how much ſtronger the feudal con- 
nection was under the former, than it was under the latter. 
The tenure in burgage was a ſpecics of ſocage tenure. 
Under this, chi-fly, the commercial part of the community, 
claſſed the mſelves. Nothing could be more oppoſite to the 
rature of the feudal tenure, than the wealth, the inde- 
pendence, and the peaceful habits of life, which uſually at- 
tend the purſuits of commerce. Thus, as the general 


tenure of ſocage prevailed, the connection between the lord 


and the tenant proportionally relaxed. But one of the moſt 
important circumſtances, in the hiſtory of the decline of the 
feud, is the ixtredudion of ujes. By theſe the legal eſtate 
of the land was in the teoffee. In fact, there fore, there 
never was a vacancy in the tenure. But the ownerſhip and 
beneficial property of the land being abſolutely veſted in 
the cou gue v/e, there was no point of connection, between 
him and the lord. Beſides, when a feoffment was made to 
uſes, it ſeldom happened, that, the feoffment was made to a 
ſingle perſon. Ihe feoffees were numerous, and when 
their number was reduced to that of one or two perſons, a 
new feoffment was made to other feoffees, to the ſubſiſting 
uſes. In the mean time, the ownerſhip of the land was 
tranſmitted and aliened, at the will of tie c:/uy gue w/e. It 
is evident that, while the fef was held in this manner, there 
was a wide ſeparation between the lord and the tenant. It 


mutt alſo be obſerved, that, where there was a feoftment to 


uſes, the fruits of tenure incident to purchaſe, became 
ſeldom due, and thoſe incident to deſcent almoſt never ac- 
crued to the lord. Now, where a perſon took by purchaſe, 
the lord was only entitled to the trifling acknowledgment of 
relief: when he came in by deſcent, the lord was entitled 
to the grand fruits of military tenure, wardſhip, and mar- 
riage. From theſe obſervations, it is clear, how great a 
fraud was practiſed upon the lord, by the introduction of 
utes. A fief thus circumſtanced, preſented an apparent 
tenant to the lord, but it Was almoſt barren of every fruit 
and advan:age of tenure, and the land itſelf was entirely 
ſubſtracted from the ferd. Hence we find, that, among 
the miſchiefs recited in the preamble to the ſtatute of uſes, 
tie lois to the lord, of the fruits of tenure, is particularly 
inſiſted on. It does not fall within the nature of theſe ob- 
ſervations, to mention the ſ:eps which were taken to ex- 
tirpate uſes. One of them was the ſtatute of the 1. 
Richard the 2d. c. g. which gave an action to the diſſeizee, 
both againſt the feoffee, and the ce/tuy gue uſe, It is ob- 
ſervable, that, the /enatus conſullum T rebontanum, gave the 
lame right of action again{t the hares fide commiſſarius. 
Urqueſtzonably the object of the ſtatute of the 27. of Henry 
S. was to effect a total extirpation of uſes, But, as they 
were preſerved, under the appellation of truſts, the emanci- 
patzon was permitted to continue. While the relation be- 


tween the lord and the tenant was great, this emancipation _ 


was a ſerious miſchief, As the relation is now exceedingly 
ſmall, it is, in this reſpec, ſcarcely felt, In the caſe of 
Burgeſs v. Wheate, 1. Blackſt. Rep. 123, lord Mansfield 
endeavoured to eſtabliſh the right of the crown to the be- 
nefit of a truſt, which failed for want of an heir, by attempt - 
ing to fix on truſts, the feudal incident of an eſcheat. In 
the diſcuſſion of the queltion the analogy appeared unna- 
tural, and the caſe was decided againit the crown. A 
better ground in favour of the claim of the crown, might, 
perhaps, have been found, by reſorting to its acknowledged 
prerogative, of being entitled to the bona wacantia, or every 
ſpecies of property, of which no owner is diſcoverable. At 
length it became evident to general obſervation, that, the 
Principle of military tenure was gone; and that its inci- 
Gents were mere burthenſome than advantageous, either to 
the lord, or the tenant, ſo that, all ranks of men ſeem to 
have defired its abolition. The legiſlature of England 
proceeded in it with the circumſpection, which the mag- 
nitude of the object required. It was brought regularly 
before parhament, in the 18th year of king James the 
Firſt, at his majeſty's recommendation. In the 4th Inſt. 
203, lord Coke mentions this circumſtance, and particu- 
larizes the outlines of the plan then in agitation. It bears 


. a firiking ſimilitude to that, which was afterwards adopted. 


Ar lengta the 12. Cha. 2. c. 24. was paſſed ; which enacts 
Tat the court of wards ard liveries, and all wardſhips, 
% hyeries, primer ſeizin, and ouſterlemains, values, and 
*« forfeitures of marriages, by realon of any tenure of the 
king or others ſhould be totally taken away: and that all 
*« fines for alienation, tenures by homage, knights ſervice, 


« and eſcuage, and alſo aids for marrying the daughter, of 


« knighting the ſon, and all tenures of the king in capite, 
« ſhould be likewiſe taken away: and that, all forts of 


Sec. 300. 


« tenures held of the king or others, ſiould'be turned into 
« common ſocage; ſave only tenures in frankalmoign, 
« copyholds, and the honorary ſervices (without the itaviſh 
« part) of grand ſcrjcantry.“ | 


It remains to make ſome mention of the writers, of whoſe. 


aſſiſtance, the author, in framing this note, has ron. e; 
availed himſelf. Some of theſe, he has noticed in the courſe 


of the annotation ; and to fir Henry Spelman, he muſt here 


repeat his acknowledgments. With reſpect to the other 
writers, to whom he is under obligations z—at the head of 
theſe, he muſt notice the feudal writers of his own country, 


- particularly, fir William Blackſtone, lord Kaims, fir John 


Dalrymple, fir Martin Wright, doctor Robertſon, and doc- 
tor Gilbert Stuart.—After theſe, he muſt acknowledge a 
general obligation to three foreign works, which in every 
part of the annotation, have been highly uſeful to him, the 
Theſaurus Fendalis of Jenichen, in three quarto volumes, 
publiſhed at Frankfort on the Main, in 1750: the Hiſoricæ 


Juris of Struvius, in one quarto volume, publiſhed at Jena 


in 1728: and Voet's Dzgreffo de Feudis, ſubjoined to his 
Commentary on the 38th book of the Pandects.— Under 
the firſt diviſion of the annotation, he has been greatly at- 
ſiſted by. Koch's Tableau des Revolutions de PEurope dans le 
Mayen Age, 2 vols. octavo, Stratburgh, and Paris 17993 
the early parts Pfeffell's Abrege Chrono/ogigue de I Hiſtoire 
and du Droit public d' Allemagne, 2 vols. oftavo, Paris, 1788; 
and in a particular manner, by D* Anvilles, Etats formes or 
Europe, apres la Chute de Empire Romain, 1 vol. quarto, 
Paris, 1771. Under the 2d diviſion, he is principally in- 


debted to lord Stair's Inſtitutions of the Law of Scotland, 


lib. 2. tit. 3. and to a diſſertation of Lynkerus de Feudo Po- 
cuniario, publiſhed in Jenichen's Collection, 3d vol. fect. 
38th.—Urder every part of the 3d diviſion, he has particu- 
lar obligations, to the Selecta Feudalia of 'Vhomalius, octa- 
vo, publiſhed at Halle in 1728. In his account of the Ger- 
man codes, he has received great aſſiſtance from Brunquel- 
lus's Hiſtoria Juris Romano-Germanict, octavo, Amſterdam, 
1728, part 4; and Heinneccius's Hiſtoria Furis, lib. 2. His 
account of the capitularies is taken from theſe works, and 
from Baluzius's preface to his edition of the capitularies. 
His account of the cuſtomary law is taken from Fleury's 
H ftoire du Droit Francois, and the article, Coutume, ſent by 
Monſr. Henrion, to the French Encyclopedia. Mr. Gib- 
bon, (3d vol. page 583, note 1.) has, with his uſual energy, 


thus mentioned and characterized four writers, the three laſt of 
whom, the editor has frequently had occaſion to conſult, un- 


der the 4th diviſion ; “ In the ſpace of thirty years, (+7 38— 


« 17065) this intereſting ſubject, (the hiſtory of the invaſion | 


« of Gaul,) has been agitated by the free ſpirit of the 


c count de Boulainvillers ( Memo:re Hiſtorigue ſur PEtat de 
Ja France, particularly tom 1. page 15. 40.); the learned 


« ingenuity of I'abbe Dubos ( Hiſtcire critigue de] Etabliſſe- 
« ment de la Monarchie Francaiſe dans les Gaules, 2 vol. 
« 4to.); the comprehenſive genius of the preſident de Mon- 


i teſquieu (E/prit des Loix, particularly l. 28. 30, 31); and 
« the good ſenſe and diligence of the Abbe de Mably 


« (Otbjervations fur I Hiftcire de France, 2 vol. 12mo.).”” 
The laſt work, being conſidered as untavourable to mo- 
narchy, was oppoſed, by a work entitled Principes de Mo- 
rale, de Politique, et de Droit Public, puijes dans I Hiſtoire de 


notre Monarchie, ou Diſcours ſur /*Hifteire de France dedies 


au Noi, par M. Moreau, Hiſtoriographe'de France. A Paris, 


de I'imprimerie royale, 1777, 24 vol. 8vo,—Under this head, 


he has alſo received great aſſiſtance on the ſubject of the 


hiſtory of France, from the preſident Henault, and from the 


Theorie des Matieres Feodales et Cenſuelles par Monſr. Hervä, 
5 vol. 8 vo. Paris 1785: For what he has ſaid, reſpecting 
the feudal hiſtory of Germany, he is chiefly indebted to 
Mr. Dornford's excellent tranſlation of Profeſſor Piitter's 


Hiftorical Devclopement of the preſent Conſtitution of the Ger- 


manic Empire, and Struvius's Elementa Faris Feudalis, Jena, 
8vo, 1745,—ln his account of the ſubſtitutions of the civil 
law, he found, what is ſaid on theſe ſubjects, in the Pra- 
lectiones of Huberus, 3 vol. 8vo. Trajecti ad Rhenum, parti- 
cularly uſeful.— The little he has ſaid on the Spaniſh fiefs, he 
has taken from Molina de Hiſpaniorum Primogeniis, fol. Co- 
liz, 1601 : and Zoeſius's, Juris Feudalis analyticà Expo- 
filio, 8vo. Lowvanii 1663. Be might perhaps have ſaid ſome- 
thing more ſatisfactory on this head, had he been able to 


procure Girardus Erneſtus de Frankinau's Sacre Themidi; 
Hiiſpaniæ Arcana, Hanover 1704.— In a few inſtances, he | 


has taken, what he hopes will be thought, a pardonable li- 


berty, of inſerting, in the preſent annotation, ſame paſſages, 


from his notes, to the ſubſequent part of the work, Theſe, 


however, will be found preſerved in their original fitua- 
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purchaſer. f { | 
Mr. Fearne's Eſſay on Contingent Remainders, 283. Per- 


191. a. (1) at the End. 


The ſame reaſoning goes to prove, that, where there 


is a deviſe to the effect in queſtion, the reverſion in fee, 


during the ſuſpence of the contingency, deſcends on the heir 
at law. — As to the queſtion, Whether the contingent re- 
mainder, in this caſe, can be conveyed ? it may be obſerved, 
that, ſuppoſing the reverſion remains in the donor, if he and 
the donees join together in a common conveyance, by leaſe 
and releaſe, or bargain and ſale, the eſtate for life of the 


donees will merge in the reverſion, the contingent remainder 


be deftroyed, and the fee effectually conveyed to the pur- 


chaſer.— It will be the ſame, in the caſe of a deviſe to this 
effect, if the heir at law and the deviſees in truſt join in the 
conveyance hut, ſuppoſing the fee to be in abeyance 


or, admitting it to remain in the donor; or, in caſe of a 
will, to deſcend on the heir, and ſuppoſing him not to join 


lord Talbot, by what he is reported to have ſaid in the 


caſe of Vick v. Edwards, ſeems to have thought, that the 
rruſtces joining in a fine might ſtill paſs a good title to a 
But this doctrine is open to objection. See 


haps, the liberality of ſucceeding times may think a com- 


mon conveyance, by leaſe and releaſe, or bargain and ſale, 


ſufficient in theſe caſes to paſs the fee, without either a fine 
or recovery. 5 

A material objection to taking the conveyance by fine 
from the truſtees, lies in thoſe cafes, where the heir at law 
is not a party. For, if the truſtees are ſuppoſed to be join- 
renants for life, with the contingent remainder in fee to the 
ſurvivor, their fine may be ſuppoſed to be a forfeiture of 


their own eſtate, to be a deſtruction of the contingent re- 


mainder to the ſurvivor, and to give the heir an immediate 


right of entry.—-To prevent this, it has been adviſed, that, 


the truſtces ſhould demiſe the eſtate to the purchaſer, or to 


a truſtee for him, for a long term of years; and, that each 


truſtee ſhould covenant, that, if he ſhould be the ſurvivor, 
he will convev the fee: and to have that agreement eſta- 
bliſhed, by a decree of the court of chancery.—If there are 
outſtanding terms, they ſhould be aſſigned to a truſtee for 
the purchaſer, | RE 


193- a. (1) 


In this caſe the releaſe paſſes a fee without the 
word heirs, becauſe it refers to the whole fee which they 
jointly took and are poſſeſſed of, by force of the firit 
conveyance. Tenants in common cannot releaſe to each 
other; for a releaſe ſuppoſes the party to have the thing in 


demand; but tenants in common have ſeveral diſtin free- 


holds, which they cannot transfer otherwiſe than as perſons 
icicly ſeiſed. | ER. 


| 195. b. (1) at the End. 


This general outline of the doctrine of the raiſing croſs 
remainders by implication, is ſupported by the late caſe of 


Atherton v. Pye, which was ſent from the court of chan- 


c2ry to the court of king's bench, for the opinion of the 
judges. See 4. Term Rep. 710 —In the limitations of 
croſs remainders, two circumſtances particularly ſhonld be 


attended to, one, that the claufes by which they are created, 


ſhould not be ſo expreſſed, as to make it neceſſary, that, 
the party taking under them ſhould be alive at the time of 


the deceaſe and failure of iſſue of the other. The caſe of 


Watts v. Wainwright, 5. Term Rep. 427. is important up- 
on this head. In that caſe there was a limitation by deed 
to fuch child or children that Mary Abell ſhould there- 
after have, as tenants in common, if more than one, in 
„tail gencral; and, in caſe any ſuch child or children 
* thould die without iſſue of his, her, or their body or bo- 
dies iſiuing, then the part or parts, of him, her, or them 


ſo dying without iſſue, ſhould go and remain to the uſe of 


* the ſurviving child or children of the ſaid Mary Abell, 
and the heirs of his, her, or their reſpective bodies iſſu- 
ing: And fo, roties quolies, as any of the faid children 


« jhould die without iſſue, till there ſhould be only one child 


left: And in caſe all the ſaid children ſhould die with- 
« out iſſuc, or if the faid Mary Abell ſhould have no iſſue 
« of her body, then, io the uſe of Robert Abell, his heirs 
« and alligns for ever.” Mary Abell married mr. John 


Wainwright, and died, leaving three children, John, Mary, 


and Robert. Mary married mr. Watts, and died, leaving 
iſſue, an eideſt ſon, and two other children, John married, 
and afterwards died, without iſſue. The queſtion was, 


Whether, as Mary died in her brother's life-time, and con- 


Lib. 3. Of Eſtates upon Condition. Sect. 301334. 


ſequently did not at his deceaſe ſuſtain the deſcription of a 
ſurviving child, her eldeſt ſon became entitled to a ſhare of 
John's third part ?—The court thought the word “ ſurviv- 
ing was referrible, not only to the children, but, to the 
whole line of the heirs of their bodies; and, upon that 
ground, held the eldeſt ſon entitled. — Another circumſtance 
to be attended to in theſe limitations, is, that they ſhould _ 
be ſo expreſſed, as to paſs; not only the original thare of 

the party, but the ſhares ſurviving or accruing to him, or 
his iſſue, on the deceaſe and failure of iſſue of any other 
of them. For the ſurviving or accruing ſhare may be con- 
ſidered as a diſtinct limitation, and may conſequently be 
thought not to remain over, unleſs this is ſignified. The 
ſame obſervations apply to che truſts of perſonal eſtate. 
On the laſt head, ſee Perkirs v. Mickle hwaite 1. Peere 
Williams, 274. and the cales tnere collected by mr. Cox. 


201. b. (3) 


The prior of St. John Jeruſalem made a leaſe for 
years, reſerving rent, with a condition of re-entry, and af- 
ter ards ſurrendered the priory and all its poſſeſſions to the 
king. The judges were of opinion, that the king, by rea- 
ſon of his prerogative, might rake advantage of the condi- 
tion without demand, though the prior himſelf could not. 
5. Rep. 56. a. b. BEE 


202. a. (3) at the End. 


| 80, in a ceſſuvit, the defendant, by tendeting the ar- 
rears, and giving ſecurity, might free himſelf. See Pigot 
on Com. Rec. 62. | 


203. b. (1) after, Caſ temp. Talbot 61. 


Endſworth v. Griffith, 1. Bro. Par. Ca. 149. Floyer 


v. Lavington, 1. P. W. 268. In many of thele caſes the 


courts have found it neceſſary, not only to apply their ge- 
neral principles, but to determine the fact, whether the 
conveyance was intended as an abſolute ſale, or as a ſecu- 


rity for the money. If the money paid by the grantee was 


not a fair price for the abſolute purchaſe of the eſtate con- 
veyed to him; if he was not let into the immediate poſſeſ- 
ſion of the eſtate; if, inſtead of receiving the rents for his 
own benefit, he accounted for them to the grantor, and only 
retained the amount of the intereſt ; and if the expence of 
preparing the deed of conveyance was borne by the 

rantor; each of theſe circumſtances has been conſidered 

y the courts as tending to prove that the conveyance was 
intended to be merely pignorititious, i 


Ibid. after, Hard. 465. 


It frequently happens, that mortgagees in fee and truſ- 
tees deviſe their real eſtates, by very general words, and that 
a doubt ariſes, whether the eftates held by them in truſt, 
or by way of mortgage, paſs under that deviſe.— The caſe 
of Marlow v. Smith, 2. P. Williams, 198. is an authority in 
ſupport of their paſſing by ſuch a deviſe.—The ſame point 
was alſo decided in a caſe called the Attorney-general v. Phi- 
lips, heard in Chancery on the 16th of November 1767. 
There, a general deviſe of this deſcription, by a truſtee, was 
conſtrued to paſs lands held by him in truſt for a charity, — 
It may, however, be obſerved, that though, where the ex- 
preſſion is general, and there is nothing to reſtrain the gene- 
rality of it, there is ground to contend that truſt eſtates and 
lands in mortgage will paſs; yet, where the deviſe is of 
ſuch a deſcription as to be incompatible with the nature of 
eſtates held upon truſt or in mortgage, it may be ſufficient 
to reſtrain the generality of the exprefiion — Thus, if a per- 
ſon ſeiſed of lands held by him in truſt or mortgage, deviſes 
all his eſtates to various uſes in ſtrict ſettlement, as it is im- 
poſſible to ſuppoſe the teſtator could mean the eſtates in 
queſtion to pals in that manner, it may perhaps be held, 
that, they do not paſs. So, if a mortgagee in fee deviſes 
all his perſonal eſtate to 4. and appoints him executor, and 
deviſes his real eſtate to B. there ſeems, in many caſes of 
this deſcription, great reaſon to contend he did not intend 
the lands in mortgage ſhould paſs to B. But, if a perſon 
deviſes all his real and perſonal eſtate to another, and ap- 

ints him executor, there ſeems reaſon to ſuppoſe, that he 
intended the legal fee of the mortgage ſhould veſt in him. 
— But, as the caſe of Marlow v. Smith, and the Attorney- 
general v. Philips, are deciſive, it ſeems prudent, in all caſes 
of this nature, to require the concurrence both of the heir and 


deviſee.— And, to prevent any queſtion of this kind from 
2 


atiſing. 
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Lib. 3. 


ariſing, itis adviſeable, that in wills there ſhould be an expreſs 
deviſe of the eſtates held by the teſlator in truſt or mortgage. 


207. a. (3) at the End. 


With reſpect to the difference adverted to in the notes, 
between the operation of a leaſe and releaſe, and the opera- 
tion of a feoffment; it is immaterial whether, by the leaſe, 
is underſtood a bargain and ſale for years under the ſtatute, 
or a leaſe at common law, with an actual entry by the leſ- 
ſee. In either caſe, though the leſſor had the poſſeſſion, 
yet, unleſs he was ſeiſed of the freehold, when he executed 
the leaſe, his releaſe would not veſt an eſtate of freehold 
in the releaſee. But his feoffment, if he had but a mere 

oſſeſſion, would veſt the freehold in the feoffee. In the 
* manner, if tenant for life enfeofts in fee, it diveſts the 


whole inheritance, and is a forfeiture of his eſtate. But 


nothing of this is produced by a releaſe grounded on a pre- 
vious leaſe either at common law or by the ſtatute. 


208. a. (1) at the End. 


The laſt of theſe caſes applies particularly to the poſt- 
tion contained under the 5th diviſion, that in the caſe of a 
purchaſer, the wife will not be relieved in equity againſt an 
outſtanding term of years. — As this circumſtance frequently 
occurs in practice, and the general doctrine of terms of 
years, as they affect dower, is very important, we preſent the 
reader with a manuſcript note of lord Hardwicke's argu- 
ment, on making his decree in the caſe laſt mentioned, 
where he enters very largely, and with his uſual ability, 
both on the general doctrine, and its application to the point 
in queſtion. | | 
Lord CHANCELLOR.—Plaintif”'s huſband, being ſeiſed 
of a freehold eſtate, ſubje& to a term of one thouſand years 
{landing out in a mortgage, by virtue of a mortgage made 
by his father, conveys the inheritance to defendant for a 
valuable conſideration ; and, at the time of this conveyance, 
defendant takes an aſſignment of the term in mortgage, in 
the name of truſtees, to wait and attend upon ſuch inheri- 
tance: and now the plaintiff brings her bill againſt defen- 
dant the purchaſer, for dower, praying to be admitted to 
redeem this mortgage term, and to have it out of the 
way; and, upon payment of her proportion of the mortgage 
money, to be let into her dower immediately, that ſhe might 
not wait till the determination of the term.—Queſtion is, 
Whether the court ought to decree this, under the preſent 
ciræumſtances of the caſe ? I cannot ſay but, that the decree 
already made at the rolls for plaintiff the widow, is abſo- 
lutely conſiſtent with the mere reaſon of the thing, if it was 
rot to be conſidered originally, and ſettled ; but, as this 
wait depend, not only upon the precedents of the court, but 
the practice of conveying titles to eſtates, upon which the 
precedents themſelves were ſettled, I do not wonder that 
a decree of this kind thould be made by a judge, who was 
not abſolutely converſant in ſuch precedents of the court, 
and tne diſtinctions taken therein. But, upon conſideration 
of them, and the great authority relied upon, of lady Rad- 
ror and Vandebendy, Show. P. C. I am of opinion, that 
the decree ought to be reverſed. And, if it ſhould not, 
would it not be going directly contrary to that great autho- 
rity, and the reaſons upon which it is founded, and make 
ſuch uncertainty in this court in regard to purchaſes, that 
the {ubje& would not know what to 2 upon? The wife here 
claims her dower, ſubject to a term originally ſtanding out 
in a mortgage. The conſequence of that is, that, in law, 
though ſhe might have brought her writ of dower, and re- 
covered judgment, yet ſhe could not have had the benefit of 
it, till atter the determination of the term; for the judgment 
would be, with a ce/at executis till that time. This was the 
wife's legal remedy ; and, that being fo, ſhe comes into this 
court upon the foundation of her general right of dower, to 
be delivered from that reſtriction which the law impoſes 
upon her, from having the benefit of it, till ſuch determi- 
nation of the term, and to be admitted to redeem this term, 
which is now not in the hands of the mortgagee, but of the 
purchaſer, as being aſſigned to attend upon the inheritance, 
and for the other purpoſes before mentioned : and, though 
the aſſignment is not in the words * to protect the inheri- 
tance from dower, or meſne incumbrances, yet it is always 
ſo underitood ; otherwiſe there would be no uſe in taking 
the term in the name of a truſtee, -[t is admitted by the 
defendant, in caſe things had ſtocd as they were at the time 
of the marriage, viz, that the term had been in the mort- 
gagee, and inheritance in the huſband, as heir, or pur- 
chaſed from him by the purchaſer without aſſignment of the 
term, as here, the wife, as entitled to dower, might then have 
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come here to redeem the mortgage, to have the benefit of 
coming at her dower immediately, by paying off the mort- 
gage money, or keeping down the intereſt for the benefic of 
the heir or purchaſer. And even this was, (when originally 
ſettled) going a good way in favour of a dowereſs, though 
it was conſiſtent with the reaſon of the thing ; for, as ſhe 
was entitled to dower, and as a mortgage is only a redeem- 
able intereſt, it 13 fit the equity of redemption ſhould follow 
the nature of the intereſt in the eſtate; and ſhe to be en-/ 


dowed, and the heir at law to be entitled to the inheritance 


ſubje& to ſuch dower, was giving the wife a real benefit 
ariſing from her dower, and not a mere nominal one, as it 
would be at law, where there is an outſtanding term; for, 
when the law ſays, ſhe ſhall have judgment for dower, but 
with a cęſſat execulio till the determination of the term, that 
is in fact to ſay, ſhe ſhall have no dower, and therefore this 
court, as againſt the heir, but not the purchaſer of the term 
and inheritance, gives her the benefit of her dower, by re- 
moving the term. And, if al! the caſes of tenancy in dower 
and curteſy likewiſe were now originally to be conſidered, it 
might as well be left vpon the fireagth of the law, for it is 


undoubtedly a mere legal title that the one has, as well as 
the other; and there is no contract of the party's interven - 


ing. Therefore, if a woman marries, and the huiband is in 
poſſeſiion of an eſtate, or, if a man marries, and the woman 
is in poſſeſſion of an eſtate, each party knows that, at the 


time of the marriage, their c:tates are liable and ſubject, on 


the one ſide, to a tenancy by the curteſy, and, on the other, 
to dower and to all meſne incumbrances and terms; and 


there is no harm to ſay, that both ſhall take their chance. 


The commiſeration, in reſpect to dower, has ariſen from the 
determinations in favour of tenancy by the curteſy; and 
indeed, the diſtinction made between dower and tenant by 
curteſy is founded upon very ſlight reaſons; but, however, 
it has been {o eltabliſhed. The great point, in this caſe, 


epends upon the determination in caſe of lord Radnor and 


Vandebendy, in Show. P. C. and Preced. Chan. and that 
was thus: (1 mention it from lord Somers's own notes) 
Alt was ſent to the maſter, in order to ſtate the caſe, who 
ſtated it: That, Charles earl of Warwick, upon the mar- 
riage of his ſon, ſettled his eſtate, as to part, in jointure to 
his lady, and part, upon the ſon in tail, and part, upon him- 
ſelf ia tail; and, upon failure of iſſue male, then to truſtees, 
for 99 years, to be diſpoſed of by the ſaid earl, either by 
deed or will, and, for want of ſuch appointment, the term 
was declared to be for the next in remainder, and to be 
attendant upon the inheritance; and, as to a third part of 
a moiety of the eſtate, it was limited to lord Bodmyn in 
tail. The ſon died without iſſue; and then the earl, accord- 
ing to his power of appointment, charges the eſtate with 
ſome annuities, ſome of which were determined at the tim: 
of the purchaſe in queſtion, and ſome were continuing ; and 
then the truit term, which was merely ſuch, was to be 
attendant upon the inheritance, Vandebendy purchaſes of 
lord Bodmyn, plaintif®s huſband, that part of the eſtate 
limited to him; and took, not only a conveyance, but a re- 
cognizance in two ſtatutes, in very conſiderable ſums to 
indemnify the eſtate from incumbrances, and againſt the 
wife's dower, and for tuffering a recovery, and took an 
alignment of the term. Vandebendy afterwards convevs 
to fir John Rotheram, which occaſioned it to be called in 


Preced. Chanc. 65. by the name of lady Radnor v. Rothe- 
ram.—LadyRadnor brought bill to have the benefit of dower 


againſt Vandebendy, (who purchaſed of lord Bodmyn her 


huſband,) and to ſet this term out of the way; and, bv _ 


the decree before made, lord Jefferys inclined to give reliet, 
and did ſet the term out of the way, and direct the ſnouid 
bring dower at law; but lord Somers reverſed that decree ; 
and, upon appeal to the houſe of lords, the reverſal was 
aſirmed, There was great doubt in this court, and ſo in 
the houſe of lords; and there was a great inclination in the 


houſe to reverſe that decree of lord Somers; but when the 
counſel came to the bar, the lords aſked, Whether it was 


uſual for conveyancers to convey term for years to attend 
the inheritance, to prevent dower ? and the counſel, with 
great candor, ſaying it was, the lords affirmed lord Somers? 
decree. The point taat weighed in the judgment was, that 
this was the caſe of a purchaſe for valuable conſideration ; 
that, in making conveyances, purchaſers relied upon that 
metliod of taking a conveyance of the inheritance to them- 


felves, and an aſſignment of the term ſtanding out to a 


truſtee, to attend it; that the outſtanding term was prior to 
the title of dower in the wife, and, therefore, purchaſers 
have relied upon that, as a bar to ſuch dower ; ſo that this 
court and houſe of lords were of opinion, that, if they were 
not to permit that io be fo, it would be to overturn the 
general rule, which had been eſtabliſhed and practiſed by 
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benefit of her dower, notwithſtanding ſuch term. 


tion of it: and, for that, at the time of the purchaſe, 


255 purchaſe. 


* many titles to eſtates, and tend to make ſuch titles preca- 
rious for the future. 


And, as to what was ſaid in the caſe 
of Brown and Gibbs, Preced. Chanc. 99, viz. that, though 
there was a purchaſer, in the caſe of lord Radnor and Van- 
debendy, yet, that the court did not go upon that reaſon 
I do not know who reported that to be the ſaying of 
the court; but this I know, that that was the only reaſon 


for the determination there; and that is plain, for Vande- 


bendy, the purchaſer, having purchaſed for a valuable con- 
ſideration, lord Somers did rely upon that greatly: for he 
laid, it has been always looked upon, that a term, purchaſed 
in by ſuch a perſon to protect the inheritance againſt dower, 
&c. has been ſufficient for that purpoſe ; and therefore, it 
would not only be a new thing to determine it ſhould not, 
but of very great conſequence, and greater than what appears 
at firſt view, beſides what has been already mentioned, and 
eſpecially, ſince practitioners have all along adviſed this 
method, whereby many perſons have been purchaſers in 
that way ; and there cannot be a ſtronger argument againſt 
altering this method by any determination, than to ſay, it 
was never done : but the argument by the counſel was of 
another nature ; for they ſaid, that judgment has been given 
for dower in all ages, and, in the caſe of a term, as in the 
preſent caſe, ſhe might come into this court, to 12 the 
ver 
fance this caſe, it has always been ſaid that the court 1s 
bound by it; and, on the other hand, I have heard it often 
ſaid by the court, that they will go no farther. And there- 
fore, to have the benefit of a determination, every perſon's 
caſe muſt be exactly and ſtrictly the ſame with that. I am 
of the ſame opinion too, and will not go any further than 
that caſe does. So that, then the queſtion comes to be this, 
Whether there is any diſtinction between this caſe and that? 
It is ſaid, that, there the purchaſer was allowed to protect 


himſelf, by taking in the term attendant upon the inheri- 


tance, becauſe that was a ſatisfied term, which, in the con- 
fideration of this court, was become part of the fee; that he 


purchaſed the whole eſtate of the huſband, and, therefore, 


an old term, ſuch as that was, has been allowed to be fo 
aſſigned, to protect the inheritance ; but that, in this caſe, 


the huſband had nothing in the term, becauſe he was owner 


of the inheritance ſubject to it, and to the equity of erg 
e 
term was in mortgage, and ſtanding out, and the money 
advanced ſtill due upon it, that it was a ſecurity ſeparate 
from the huſband's inheritance, and the purchaſer took it 
from the mortgagee only and not from the huſband. But, 
I think, that makes no difference here from that of Vande- 
bendy. If there is any difference, it is againſt the plaintiff, 
ard makes the caſe much ſtronger in favour of the preſent 
purchaſer, It is difficult to ſay, upon the ſtate of the caſe, 
that the term there was a ſatisfied term at the time of the - 
I rather think it was not; for lord Somers ſtates 
it, that the earl Warwick, who had the power of appointing 
the truit term, did appoint it, by charging it with ſome an- 
nuities, which were to commence a year after, and that 


ſome of them were continuing, and ſome of them deter- 


mined, and, I think, after the purchaſe made; and, if that 
was fo, this was not a ſatisfied term, but ſtill ſubſiſting to 


pay thoſe annuities, which were incumbrances continuing 


upon the terms; ſo that Vandebendy, who took the aſſign- 
ment of the term, took it ſubje& to the truſt ſo continuing 
on it, in like manner as the purchaſer here took the term, 
ſubject to the mortgage, and the money due thereon. There- 
fore, the diſtinction endeavoured to be made between the 
C:ſe there being a ſatisfied term, and this being a mortgage 


term, not ſatisfied, fails. But, ſuppoſing the term had been 


ſatisfied, how would that make any difference? It is true, 


that would then have been a truſt for the huſband and his 


heirs, and he would have 1t as part of his ownerſhip and 
dominion over the eſtate; and conſequently, it would be 


ſubject to dower, as againit the huſband. For, if huſband 


dies, and there is a ſatisfied term continuing, the wife would 
be entitled to come into this court, againſt the heir, to ſet 
that term out of the way, in order to have the benefit of her 
dower; and that is expreſsly fo ſaid in the caſe of Banks 
and Sutton, 2. Wms. 700. by the maſter of the rolls, and 
he cites a caſe to that purpoſe : and undoubtedly ſhe would, 
without paying ny thing. And, if in the preſent caſe, the 
huſband had made no conveyance to the purchaſer, and the 
mortgage had continued in the mortgagee, or his aſſignee, 
and the equity of redemption had deſcended on the heir, 
ſhe would have been entitled likewiſe to dower againſt him, 
by redceming the term, and paying her proportion of the 
mortgage money, or by keeping down the intereſt. But, if 
a term tor years is in mortgage, and a perſon purchaſes the 
inheritance of the huſband, and takes an aſſignment of the 
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term from the 1 by paying off the money, not 


that would have protected the inheritance. 


only to have the truſt of the term as a ſecurity, but to pro- 
rect the inheritance ſo purciaſed, would it not be hard to 
take away the benefit of it from him? Shall it be ſaid, that 
he thall have a leſs inheritance by taking in a mortgage 
term in that manner, by actually paying off the mortgage 
money, than if he had taken an old ſatisfied term, for which 
he never paid any thing ? Therefore, if the term, in lady 
Radnor's caſe, had been a ſatisfied one, that would have 
been ſo far from diſtinguiſhing that caſe from this in favour 
of the plaintiff, that it would have been rather ſtronger in 
favour of the purchaſer; for here, he paid a conſideration 
for the outſtanding term, and there, wou:d have been no- 
thing paid for ſuch ſatisfied term. But, it is ſaid, that this 
purchaſe of the mortgage was from the mortgagee, and not 
from the huſband, If that was ſo, I do not know that this 
would make any difference, becauſe the huſband here joined 
in the ailignment of the mortgage. But, what reſults from 
this caſe 1s, that, it was part of the agreement of all the 


parties, (the huſband joining) that the term ſhould be pur- 


chaſed in, by the purchaſer of the eſtate, to attend his inhe- 
ritance; and that is the very truſt declared by the deed. 
It has been admitted here, that, if the huſband had paid off 
the mortgage himſelf, after the coverture, and taken an 


alngnment of the term in mortgage, in truſt for him and his 


heirs, to atterd the inheritance, in which caſe it would have 
then become a ſatisfied term; and, after this, a purchaſer 
had purchaſed from him, and paid him the whole money, 
and taken a conveyance of the inheritance from him, and 
an aſſignment of the term from the truſtees, that would have 
been very well, and within the caſe directly of lady Radnor. 
What is the difference, then, in the reaſon of the thing, whe- 
ther the huſband pays off the mortgage himſelf, and takes 
aſſignment of the term, in truſt for himſelf and his heirs, and 
then ſells to a purchaſer the inheritance, who takes the term 
from the truſtees; or, when the purchaſer comes, and pur- 
chaſes the inheritance from the huſband, and pays off the 
mortgage, and takes an aſſignment of the term to himſelf ? 
Is the caſe the leſs ſtrong for that ? It is rather ſtronger. It 
is admitted that, if this had been an old ſa:isfied term, ſtand - 
ing out attendant upon the inheritance, and a purchaſer had 
purchaſed from the huſband, and had taken in this term, 
That, if a man, 
before marriage, conveys his eſtate privately, without the 
knowledge of his wife to truſtees, in truſt for himſelf and 
his heirs in fee, that will prevent dower. So, if a man 
purchaſes an eſtate after coverture, and takes a convevance 
to truſtees, in truſt for himſelf and his heirs, that will put 


an end to dower : ſo if he takes an eſtate in jointenancy, or- 


a conveyance to himſelf for a long term of years. But, it 
is objected, that the act done here by the purchaſer, at the 
time of his purchaſe, he having notice of the marriage, will 
put the wife in a worſe condition than ſhe would have been 
in originally, if the purchaſer had not intervened; fince 
then, there would have been a redeemable mortgage, (the 
equity of redemption being in the huſband,) and the huſband 
dying, ſhe would be entitled to redeem ſuch mortgage, and 
then, to have had dower; and therefore, by the purchaſer's 
knowing of the title of dower, by reaſon of the marriage, 
he would have put her into a worſe condition, which in 
equity he ought not to have done; and this ought not to 
alter her right. But this does not differ from the common 
caſe, For, in this caſe, ſuppoſe the huſband had, before the 
purchaſe, redeemed the mortgage, and taken an aſſignment 
of the mortgage term, in trult for himſelf and his heirs, to 
attend the inheritance, and after that the purchaſer had pur- 
chaſed from him, and taken an aſſignment of ſuch attendant 
term, in truſt to him and his heirs, would not that have 
altered the wife's right to dower, though without that 
intervention of the purchaſer ? She would be entitled to 
her dower, as againſt the heir; ſo, likewiſe, in the caſe 
of an old term attending upon the inheritance in truſt g 
but this purchaſe prevents the deſcent of the eſtate to the 
heir, and therefore it is not to be ſaid, that the purchaſers 
have put the wife in a worſe condition, by the intervention 
of their purchaſe ; but, becauſe conveyancers did rely upon 
the aſſignment of the term to truſtees to protect the inheri- 
tance, as ſuflicient for that purpoſe, it was determined as has 


been mentioned ; and I do not fee how the preſent caſe 


can differ from that of an old term to attend the inheritance. 
But the preſent point is, that, here the term was in the 
mortgagee, and the inheritance in the huſband, The term 
will ſtand on the way of dower at law, and the purchaſer 
comes in upon that foot, pays his money, and relies upon 
tbat term to protect his purchaſe; and therefore, I think, 
this is ſtrictly within the reaſon of the caſe of lady Radnor 
and Vandebendy, and all the other caſes grounded upon it. 
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Lib. 3. 
Another diſtinction made is, that here is an expreſs co- 
venant taken from the huſband againſt the dower of his 
wife; for the covenant is, that the purchaſer ſhould enjoy 
the eſtate free from incumbrances, &c. and from all dowers, 
&c. and particularly the dower of the plaintiff; and then 
there is a covenant for farther aſſurance: and, that this 
ſhews, that the purchaſer relied upon this covenant as his 
ſecurity to indemnify him againſt dower; and, that it is 
plain, without queſtion, this is notice of the dower. A man 
may reaſonably take a covenant againſt ſuch right of dower, 
and yet rely upon the ſecurity of the traſt term beſides, and 
may take ſuch covenant againſt any damages, in reſpect to 
any ſuits by the wife for dower. The purchaſer did not 
purchaſe here ſubje& to his wife's dower, for he paid a 
price for the eſtate excluſive of it. If the eſtate in his 
hands had been ſubje& to the dower, then the covenant 
againſt it of the huſband's would not have ſignified. But, 


however, be that as it will, it is ſimilar to that of Vande- 


bendy: for there the purchaſer took two ſtatutes, (with de- 
feazance,) to indemnify the eſtate from incumbrances, and 
the wife's dower, and to fuffer a recovery ; and it was in- 
ſiſted upon there, by the counſel, as is here; but lord 
Somers ſaid, though a man does take ſuch ſecurity, which 
he does to prevent any damages that may ariſe, yet that 
does not preclude him from any favour he is entitled to. 
Another conſideration in this caſe is, length of time; for 
the purchaſe was made in 1711. The huſband died in 
1719, and the plaintiff, the widow, never brought dower, or 
the preſent bill, till 1737; and it appears, that defendant, 
the purchaſer, has ſince made great improvement upon the 
eſtate, and therefore it would be very hard, eſpecially after 
the ſeveral caſes determined in favour of purchaſers, even 
if there was a hair's breadth of a diſtinction between this 
caſe and that of lady Radnor and Vandebendy, to ſuffer 
the plaintiff now to come here for dower. It is ſaid about 


10 years ago plaintiff did claim her dower of the preſent 


defendant, which amounted to notice to him of ſuch dower, 
(which he did not want.) But, however, the making a claim, 
and then not proceeding directly upon it, ſhews, that plaintiff 
was conuſant of her right, but would not proceed; and the 


- purchaſer mult think, by her delaying ſo to do, that ſhe 


would not, and that might be an inducement for him to 
make ſuch improvements as he has done. Therefore, upon 
the whole, I think the decree ought to be reverſed, and 
the bill to be diſmiſſed ; but I will not give coſts.” 

In the above caſe, Chute, Clarke, and Weldon for 
plaintiff, cated Attorney-general and Scot. Lord Talbot's 
time. See 2, Wms. 651. in the margin. Lady Radnor 
and Vandebendy, Show. P. C. 69. Preced. Chan. 65. 97. 
133. 2. W ms. 632: | ns 

Attorney-general, Brown, Gapper, and Murray contra, 
cited the above caſes, and Mitchell and Reynolds, at the 
Rolls, 1730. “ Bill was brought for dower, and cafe was, 
the huibind, in 1710, had made a mortgage for C. 500. for 
the term of 1000 years, which was aſſigned to J. S. after 
the marriage of plaintiff, to ſecure a farther tum. The 
huſband mortgages another eſtate in fee, and both theſe 
mortgages were aſſigned to defendant; and, in 1725, de- 
fendant came to an account with the huſband, and likewiſe 
came to an agreement with him for the purchaſe of the 
eſtate for the mortgage ſum only. Accordingly, the huſ- 
band conveyed the equity of redemption. - One queſtion 
aroie, relating to the eſtate mortgaged in fee; and another, 
in reſpect to the mortgage for years. And as to the mort- 
gage for years, the maſter of the rolls ſaid, the dowereſs 
thould have dower out of a term for years, where the in- 
heritance was in the huſband, as againſt the heir of the huſ- 
hand, or againſt a volunteer; but it is ſettled, that ſhe ſhall 
not as againſt a purchaſer for a valuable conſideration ; and 
cited the caſe of lady Radnor and Vandebendy. And 
he ſaid lizewiſe what was mentioned before, in the principal 
caſe relating to the method of conveyances ; but that he 
could not look upon defendant here as a purchaſer, becauſe 
he could not look upon the method here taken between him 
and huſband as a purchaſe, the agreement for the purchaſe 
being for the mortgage money only; therefore relieved the 
widow. But ſaid, that he would not relieve her as againſt 
a purchaſer.” 


208. b. (1) after, the fole objee. 


In adopting this rule, courts of equity appear to 
have been guided by the ſame reaſoning, which in former 
times made courts of law conſider the eſtates of tenant by 
ſtatute merchant and tenant by ſtatute ſtaple merely as 
chattel intereſts. "Theſe, from their uncertain nature, ought 
to have been conſidered as freehold ; but being, as mr. juſtice 
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Blackſtone obſerves, a ſecurity and remedy provided for 
perſonal debts, to which debts the executor is entitled, tie 
law has therefore thus directed their ſucceſſion; as judging 
it reaſonable, from a principle of natural equity, that the 
ſecurity and remedy ſhould be veſted in them, to whom the 
debts, if recovered, would belong. 2. Bla. Com. ch. 40. 


ſect. 5. 


Ibid. after, Co/. temp. Talbot 202. 


In fame caſes, however, the courts have conſidered th: land 
as the primary fund, and the perjonalty merely as auxiliary. 
The perſonal eltate is then only a ſurety for the land, and 
will have the ſame equity as the land is entitled to, when it 
is pledged as a ſurety for a perſonal debt. This doctrine is 
moſt pointedly and happily ſtated, explained, and exempli- 
fied by mr. Cox in his note under page 664 of the firſt 
volume of his edition of Peere Williams. 


209. a. (1) 


But by the 39. H. 8. c. 39. if any perſon be in- 
debted to the king by recognizance, obligation, or other 
ſpecialty, and die, his heir ſhall be charged therein, tho” 
the word „heir“ be not compriſed in ſuch recognizance, 
Kc. In the caſe of fir Gerard Fleetwood, 8. Rep, 171. 


lord Coke obſerves, that the freehold and inheritance of the 


king's debtor are bound from the time of the debt accrued. 
If the obſer vation be juſt, it muſt by the common law have 


been immaterial with reſpect to the king, whether the heir 


was named in the ſpecialty or not. | 


210. b. (1) at the End. 


In Brownlow 46. it is laid down, that, if money be 
appointed by will to be paid, and no place limited for the 
payment, there muſt be a requeſt to pay the money, arid the 
executor is not bound to ſeek him to whom it is to be paid. 


219. b. ( 


Mr. ſerj. Hawkins obſerves here, that the omiſſion 


of the privilege of being without impeachment of waſte, 
ſhall not give the heir of the feoffor, for whoſe benefit it 
was omitted, a re-entry, which would defeat the eſtate of 
the wife. P. 307. 2. Rep. 82. a. | 


222. b. (2) 


As to deeds, Burglary v. Ellington, Brownlow's Rep. 
191. The court held, that, when a deed is perfect and 


delivered as his deed, then no verbal agreement made 
after may be pleaded in deſtruction or alteratien thereof; 
but, when the agreement is parcel of the original contract, 
and may well ſtand with the deed, and is not in terms te- 
pugnant to it, then ſuch verbal agreement may be pleaded. 
As, if a man for money mortgage land to B. by deed being 
of greater yearly value than the intereſt money, and be- 


iore the ſealing of the deed it was agreed by word, that 


the mortgagor ſhould have and receive the profits, nor 


the mortgagee, this is good and uſual in ſuch caſes, ard B. 


may plead the verbal agreement to avoid the danger of 
uſury. But, if it had been expreſſed within the deed, that 
the mortgagee ſhould have the profits, and the deed was de- 
livered accordingly, then no agreement, covenant, or aſligu- 
ment of the profits could keep it, but that it was an uſurious 
contract, and conſequently the deed and mortgage void. 


22 3. b. (1) at the End. 


The courts however have allowed both conditions 
and covenants, retraining or prohibiting leſſees for life or 
years aſſigning their eſtates without the conſent of the leſſors. 
See Strange 405. Blencowe v. Bugby, 2. Wilſon 234. 
In Hunter v. Galliers. Term Reports, vol. 2. 133. a pro- 
viſo in a leaſe for 21 years that the landlord ſhould re- enter 
on the tenant's committing any act of bankruptcy whereon 
a commiſſton ſhould iſſue, was held to be good. In David- 
ſon v. Foley, Brown's Reports in Cha, 2. vol. 203. the 
reader will find a curious inſtance of a truſt under Which 
two perſons are become virtually entitled to a very conu- 
derable annuity, at the ſame time that the truſt is ſo framed 
as to exclude their creditors from having any charge cr lien 
upon the annuity, either at law or equity. The i l»{ir1 
nature of eſtates and truſts of this deſcription raiſc+ :. 


powerful objection to them on the ground of policy; wt 


4 12 
a I 


FAY 


wy 


2 


Lib. 3. 


: 245. A. (1) at the Fad. 


are they, perhaps, quite reconcileable to ſome of the funda- 
mental principles of our laws. Serious conſequences, it is 


preſumed, would enſue their coming into general, or eren 
. OTE mettre aux empechemens ctavlis par le prince, et que 


trequent, ute. 


237. 4; (1) after, eheſe circumſtances. 
One of the circumſtances, which the courts have 


conſidered as affording very ſtrong ground to imply the 
teſtator's intention to be, that the legacy ſhould be imme- 


| diately vetted and tranſmiſſible, though the payment is 


poſtponed to a future time, is where the payment is poſt- 


poned for reaſons that are not perſonal to the legatee, but 
ariſe or ſeem to be calculated with a view to the circum- 


ſtances of the fund. Upon this ground lord Hardwicke 


ſeems in a great meature to have decided in the caſes cited 


above of Lowther v. Condon, Sherman v. Collins, and 
Hodgſon v. Rawſon.—See allo King v. Withers, Ca. 
Temp. Talbot 117. Butler v. Duncombe, 1. P. W. 457. 
Pittßeld's caſe, 2. P. W. 513. Hutchins v. Foy, Com. 716. 
Godwin v. Munday, 1. Bro. Cha. Rep. 191.— II. Where the 


legacy is charged upon perſonalty only; there, if the legatee | 


dies beferc the day of payment, his perſonal repreſentatives 
become entitled to the legacy; unleſs it is to be collected 


| from the teſtator's will, that he intended the contrary.— In 


ti. e conitruction of bequeſts of this nature, there is an eſta- 
biiſhed diſtinction between a gift of a legacy to a man, at, 
or it, or when he attains 21 (or any other future event of a 


I milar nature), and a legacy fayable to a man at, or if, or 


when he attains 21.—In the firit cafe, the attaining 21 is 
held to be individually applicable as much to the ſubſtance 


as to the payment cf the legacy, and therefore the legacy 


js held to lapſe by the death of the legatee before the time. 
In the ſecond caſe, the attaining 21 is held to refer, not to 
the ſubſtance, but to the payment only of the legacy, and 
therefore, here the legacy 1s held not to lapſe by the death of 

ke legatee before the time.——lt has been held to be an ex- 


ception to this diſlinction, where the teſtator has diſpoſed of 


the intermediate intereſt either to a ſtranger, or to the 
legatee. And the diſtinction does not hold where the le- 
gacy is a charge upon real eſtate.—III. With reſpect to 


T-gacies charged on a mixed fund, conſiſting both of real 


and perſonal cftate if the legatee dies before the time of 

ayment, it ſeems to be ſettled, that the legacy ſhould fink 
in the land, in all caſes of this nature where it would be 
held to ſink in the land if the fund conſiſted of real eſtate 
enly : but this is only ſo far as it is neceſſary to reſort to 
the real eſtate; for in theſe caſes the legacy is ſtill veſted 


as to the perſonal eſtate, in all caſes where it would be 


veſted, if the fund conſiſted of perſonal eſtate only. See 


Sherman v. Collins, 3, Atk. 320. 1. Ver. 48, 2. P. W. 
612. and mr, Coxc's excellent note on the laſt caſe. 


If the reader wiſhes to become acquainted with the 
dcErine of the Roman law on marriage, and the legitimacy 
and illegitimacy of children, he will find it ſuceinctly and 
perſpicuouſly ſtated, in Pothier Traite de Contrat de Mar- 
riage, Partie 1. c. 2. In the zd chapter of the ſame work, 
he diſcuſſes the celebrated queſtion, © de Pautorite de la 
« Puiſſance Seculiere ſur le Marriage.“ He concludes that 
chapter with the following ſentence : *“ Par tout ce qui 
« vient d'etre dt, il ne peut reſter aucun doute que la 


«« puiſſance ſeculiere a le droit de faire des loix ſur les 


* marriages, dont Iinobſervation les rende abſolument et 
« entierement nuls, non ſeulement quant aux effets civils, 
« mais meme quant au lien, et qui les empechent en conſe- 
« quence de pouvoir ſervir de matiere au ſacrement de 
% marriage.” The ſame doctrine is laid down by Sanchez 


In his famous Treatiſe de Matrimonio, Lib. 7. diſp. 3. n. 3. 


where he ſays, Abſque dubiodicendum eſt poſſe principem 
«« ſecularem ex genere et natura ſuæ poteſtatis, matrimonii 
« impedimenta dirimentia fidelibus fibi ſubditis ex juſta 
« cauſa indicere. . . Nec obſtat principis ſecularis poteſtati, 
« matrimonium eſſe ſacramentum, quia ejus materia-con- 
« tractus civilis: qua ratione perinde poteſt ex juiiz cauſa 
« jllud irritare, ac fi ſacramentum non eſſet, reddendo 
«« perſonas inhabiles ad contrahendum, & fic invalidum 


« eontrattum.” Doctor Launoi in his treatiſe, Regia in 


Matiimonium Poteſtas, cites numberleſs paſſages to the 
!2me effect, from divines of all countries and all ſchools. 
Ine article Empechemens de Marriage, in the Encycio- 
pedic Methodique, now publiſhing at Paris, eſtabliſhes the 
t1me doctrine in theſe words: * Le marriage forme actu- 
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s el!ement un tout compoſe de deux parties ſoumiſes a deux 


„ paiſſances qui influent ſur fon exiſtence, avec cette dif- 
« ference cependant, qui Pegliſe eſt obligeẽ de ſe ſou- 


ceux etablis par Pegliſe ne peuvent avoir lieu qu'autant 
« qu'ils ſont admis par le prince.“ 


245. b. (1) 
A contrary doctrine ſeems to be aſſerted in Dyer, 
94b. 


do it two or three years or more after his full age, 34 
caveat that he do not permit a diſcent after his full age 
before his entry, for then it will toll his entry. 1. Rep. 


248. A. (1) 

Lord Coke ſeems in this place to have given a 
wrong tranſlation of Littleton. In this and the next ſec- 
tion, Littleton puts the caſe of a perſon diſſeiſed by an 
infant, who aliens the lands in fee, and the alienee dies, the 
infant d:ſſeiſor being ſtill under age. A deſcent is thereby 
caſt, which takes away the entry of the difleiſee ; but the 
alienation being made by an infant, is voidable by his 
entry, and if the deſcent happens during his infancy, it does 
not affect his right of entry. He may therefore enter not- 
withſtanding the deſcent; and, if he does enter, the right 
of entry of the diſſeiſee is revived. It is obvious, that the 
point of this caſe is, not that the heir of the alienee is an 
infant within age, as Lord Coke tranilates it, but that 
at the time of the deſcent, the infant diſſeiſor ſtill con- 
tinues an infant. The words, ęſteant Penfant deins age, 
ſhould therefore be tranſlated, « the infant being under 


«c age.” . 


249. b. (2) ; 

This perhaps is not quite accurate, as the words of the 
writ of mandamus are theſe : Quis terras et (tenementa del 
renant del roy) à tempore mortis ejuſdem tenentis occupavit et 
exilus et proficue inde percepit. F. N. B. 253. B. Nov. 
lib. intrat. fol. 402. c. and vid. Stat. de Bigamis, cap. 4. 


250. b. (1) after, ace of a complete year. 


Thus in the fourth law of Charlemaigne it is ſaid, 
Cujuſcunque hominis proprietas ob crimen qued idem habet com- 
miſſum in bannum fuerit miſca, & ille re cognitã ne juſtitiam 


Faciat wenire diſtulerit, annumgue et diem in eo banno e per- 


miſerit, ulterius eam non acquirat, ſed ipſa fiſco noftro ſocietur.— 
In the laws of king Pepin, it is ſaid, De rebus forfadis, que 
fer di. verſas comitatus ſunt, wolumus ut ad palatium pertineant, 
tranſacto anno et die. In the Vieux Coutumier de Normandie 
it frequently occurs. Something ſimilar is to be found in the 
Roman law, in which a perſon who was bound to pay a ſum 
of money in two months, was conſidered to aquit himſelf from 
the obligation, if he paid the money on the 61ſt day. See 
Paſquier, les Recherches de la France, lib. 4. cap. 32. De 
Pan et jour que Pon defira 6s matieres de retraidts lignagers et 


de la complainte. | | 


Except for the ſpecial purpoſes mentioned by Lit- 
tleton and fir Edward Coke, and in a few other in- 
ſtances, the leſſor, if the leſſee for life were diſſeiſed, could 
not enter. But he might maintain an aſſize. In that caſe 
however, though he recovered the freehold which was de- 
veſted out of him, he recovered no damages, becauſe thoſe 


were ſuppoſed to be a compenſation for the loſs of poſſeſſion, 


which loſs was ſuſtained not by him, but by the tenant for 
life. 15. H. 7. 4.—The leſſor might enter upon the leſſee 
to examine whether he had committed waſte, or to view 
repairs. Bro. Treſpas, 16. 97. 208. And if the leffee im- 
peded his entry, the leſſor might bring an action on the 
caſe, Cro. Jac. 478.—Expreſs covenants, that it ſhall be 
lawful for the leſſor to enter and view the lands demiſed, 
are now uſually inſerted in leaſes, —PFor the entry of rever- 
ſioners, or remainder men to avoid a fine, ſee Margaret 
Podger's caſe, 9. Rep. 106. 5 
* 252. a. 


(2) He need not enter haſtily aſter his full age, but may 
u 


—— 
— TIER 


Lib. z. 


But though this acceptance amounts to a ſorfeiture, it 
does not deveſt the eſtate of him in remainder or reverſion. 
9. Rep. fol. 1c 6. b. | | | 


257. b. (1) | | 

The 21. Ja. 1. c. 15. provides a remedy for leſ- 
ſees for years. Tenants by copy of court roll, guardians 
in chivalry, tenants by elegit, ſtatute merchant, or ſtatute 
ſtaple, if they be ouſted by force, or withheld by force out 
of their ſaid lands or tenements. Till then, if a man enter- 
ed by force on a copyholder, the lord, as the freehold and 
inheritance were ſuppoſed to be in him, might bring againſt 
the perſon entering a writ of forcible entry, or might indict 
him. Upon reſtitution to the lord, the copyholder might 
enter. 


258. a. (1) at the End. 


On this doQrine, ſo far as it relates to the doctrine of 
powers deriving their effect from the ſtatute of uſes, ſee 
Mr. Powell's very uſeful Treatiſe upon Powers. 


261. a. (1) 


The Jus Maxis of the king may be conſidered 
under the two fold diſtinction, of the right of juriſdiction, 
which he exerciſes by his admiral, aud his right of propricty 
or ownerſhip. | f | 

IPiTH RESPECT TO THE RIGHT OF JURISD1ICT10N, the 
ſubject is elaborately diſcuſſed by mr. Selden, in his Mare 
Clauſum, a noble exertion of a vigorous mind, fraught with 
profound and extenſive erudition. In the firſt part of it, he 
attempts to prove, that, the ſea is ſuſceptible of ſeparate do- 
minion. In this, he has to combat the oppoſite opinion of 
almoſt all the civilians, and particularly the celebrated de- 
claration of one of the Antonines (L. 9. D. De Lege 
Rhodia) Fg guidem mundi deminus, lex autem maris, Sc.“ 
by which the emperor has been generally conſidered to have 
diſclaimed any right to the dominion of the ſea. For a dif- 
ferent interpretation of this law, mr. Selden argues with 
reat ingenuity. In this, he is followed, in ſome meaſure, 
2 Bynkerſhoock, in his treatiſe De Lege Rhodgia de JaQu, 


Liber Singularis, in the zd vol. of the edition of his works 


publiſhed by Vicat, Col. Allob. 1761.—Mr. Selden, in the 
jecond part of his werk, attempts to ſhew, that in every pe- 
riod of the Britiſh Hiſtory, the kings of Great Britain have 
enjoyed the excluſive dominion and 1 of the Britiſh 
ſeas, in the largeſt extent of thoſe words, both as to the 
paſſage h and the fiſhing within them. — le treats 
his ſubject methodically, and ſupports his poſition with the 
greateſt learning and ingenuity, —The reader will probably 
feel ſome degree of prepoſſeſſion againſt the extent of this 
claim; but he will End it ſupported by a long and forcible 
ſeries of arguments, not only from preſcript ion, from hiſ- 
tory, from the common lav/, and the public records of this 
country, but even from the treaties and acknowledgments 
of other nations. Here he is oppoſed by Bynkerſhocck, in 
his Differtatio de Dominio Maris, alfo publithed 1a the 
ſecond edition of his works. But it will be a great ſatisfac- 
tion to the Engliſh reader to find, how much of the general 


argument uſed by mr. Selden, is conceded to him by Byn- 


kerſhoock. Even on the moſt important part of the argu- 


ment, the acknowledgment of the right by ſoreign princes, 


Bynkerſhoock makes him conſiderable conceſſions: “ Plus 
„ momenti,”” ſays he, „ adferze videntur gentium teſti- 
«© monia, quæ illud Anglorum imperium agnovere. De 
« conteflionibus loquor non injuria extortis, ſed libere et 


« ſponte factis. Eſſe autem hujuſmodi quaſdam conteſliones, 


« neutiquam negari poterit. After this acknowledg- 
ment, cerroborated as it is by other arguments uſed by 
mr. Selden, many will think his poſitions completely eſta- 
bliſned. The chief objection made by Bynkerſhoock, to 
the right of the crown of England to the dominion of the 
tea is, tlie want of uninterrupted poſſeſſion, as he terms it, 
of that dominion. © So long as a nation has poſſeſſion of 
* the ſta, juſt ſo long,“ ſays e 66 ſhe holds its 
« domimion. But to conſtitute this poſſeſſion, it is neceſſary 
« that her navies ſhould keep from it the navies of all ether 
* nations, and ſhould themſelves completely and inceſſantly 
* navigate It, avowedly in the act or for the purpoſe, of 
«« aſfierting her ſovereignity to it.” This, he contends, has 
not been done by the Engliſh; on this ground therefor 

he objects to the right of dominion of the Englith 

3 


of its belonging to another. 
belong; but, if he claims it, he muſt prove his title to it. 
On the other hand, the party to whom it belongs of com- 
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ſea; and on the ſame ground he objects to the right 
of the Veneiians to the dominion of the Adriatic, and 
to the right of the Genoeſe to the dominion of the 
Liguſtic. But this ſeems carrying the matter too far. 
If it be admitted (of which there unqueſtionably ara 
many inſtances) that the ſovereign power of a ſlate may re- 
train her own ſubjeQs from navigating particular ſeas, ſhe 


may alſo engage for their not doing it, in her treaties with 


other nations. It can never be contended, that after ſuch 
a treaty is entered into, the acts of poſſeſſion mentioned by 
Bynkerſhoock are neceſſary to give it effect and continuance, 
unleſs this allo makes a part of the treaty. It is ſufficient, 
if the acts of poſſeſſion are ſo often repeated, as is neceſſary 
to prevent the loſs of the right, from the waut of exerciſe 
of it. In thoſe caſes, therefore, where the treaty itſelf, 
eſtabliſning the excluſive dominion we are ſpeaking of, is 


produced, the continued and uninterrupted poſſeſſion men- 


tioned by Bynkerſhoock cannot be neceſſary. But public. 
rights, even the moſt certain and inconteſtible, depend often 
on no other foundations than preſumption and uſage, 
boundaries of territories by land, frequently depend on no 
other title. Then, if Bynkerſhoock be right in his poſition, 


that the ſea is ſuſceptible of dominion, ſhould not mere | 


preſcription and uſage in this, as in any other caſe, be 
ſufficient to conſtitute a right? Upon what ground are the 
continued and uninterrupted acts of poſſeſſion, mentioned 
by Bynkerſhoock, required to conſtitute a title in this, more 


than in any other caſe of public concern ?—If this be 


thought a ſatis factory anſwer to the objection made by 


Bynkerſhoock, the remaining difference between him and 


mr. Selden, reſpecting the right of the Britiſh monarch to 
this ſplendid and important royal:y, will be inconſiderable. 
—[t is to be added, that mr. Selden's treatife was thought 
ſo important to the cauſe, in ſupport of which it was written, 
that a copy of it was. directed to be depoſited in the admi- 
ralty. Thoſe who wiſh to procure it, in an Engliſh tranſla- 
tion, ſhould prefer the tranſlation publithed in 1633, by a 
perſon under the initials of J. H. to that by Marche mont 
Needham. On this ſubject (with the exception of fir 


Philip Medows) ſubſequent writers have done little more 
than copy from Selden. The ſubject, however, is far fron 


being exhauſted, The ſyſlem adopted by fir Philip 
Medows, in his Obſervations concerning the Doi iuion and 
Severeiguty of the Seas, printed in 1689, is more moderate 


than mr. Selden's.— He calls in queſtion, at leaſt indirectly, 


a material part of mr. Selden's poſitions, and places the 
right of the kings of England to the dominion of the ſea 


upon a much narrower ground. He confines it to a right 


of excluding all foreign ſhips of war from paſling upon any 
of the ſeas of England, without ſpecial licence for that 
purpoſe firſt obtained in the fole marine joriſdiction, with- 


in thoſe ſeas; and in an appropriate ſithery. He denies 
that the ſalutation at ſea, by the flag and top-ſail, has any 


relation to the dominion of the ſea; and he aſſerts, that, it 


was never covenanted in any of the public treaties, except 


thoſe with the United Netherlands, and never in any of 
theſe till the year 1654; he contends it is not a recogni:ion 
ot ſovereignty, but at moſt an acknowledgment of pre- emi- 
gence, His treatiſe is deſervedly held in great eſtimation. 


Ibid, after, 14 Sep. 1744. 


With reſpect to Tu KING'S RIGHT OF PROPERTY OR 
o7/NERSH1P, it is fo fully diſcuſſed by lard Hale, in his ex- 


cellent treatiſes de Jure Maris, and de Portubus Maris, pub- _ 
liſhed by mr. den e that, little more is neceſſary in 

ate a few of the leading poſitions of 
that diſtinguiſhed writer.-[t may, however, be uſeful ta 
premiſe, that where, in enquiries of this kind, it is ſaid, thac 
a perſon is entitled to the right or property in queſtion, &y 


this place, than to 


common right, but that it may belong to another, it is in- 
tended to ſay that, the right or property in queſtion is by 
the common law annexed to the particular capacity of the 
party, or to fome property of which he is owner: yet that 


it is not fo inſeparably or inaltenably annexed to this capa 


city or ownerſhip, but that the party may transfer it to ano- 
ther. So that in all theſe caſes the preſumption is in fa- 
vour of him to whom the right or property is ſaid to belong 
by common right; yet this does not exclude the poſſibility 
To another, therefore, it may 


mon right is under no obligation of ſhewing his title to it; 
to him, in the intendment of the law, it belongs, till there 
is proof of the contrary. To exemplify this doctrine, the 
lord of a manor is lord of the foil of the manor of com- 

mon 
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Lib. 3. 


mon right; that is, if it be admitted or proved, that, he is 
lord of the manor, his right to the ſoil fo far neceſſarily 
follows, that, it is not incumbent on him to produce any 
proof of it. He may, therefore, of common right, dig for 

gravel, unleſs it is to the prejudice of his tenants. But this 
right is not inſeparable or inalienable from the ſeignory. 
The lord may grant it to the tenants; to the tenants, there- 
fore, it may belong. But if they claim it, it is incumbent 
on them to prove their title to it. There are two ways of 
doing this; one by ſhewing the grant from the lord; the 
other by preſcription; that is, by proving an immemorial 
uſage of it, which, in the eye of the law, always pre-ſup- 
poſes a grant. Now preſcription is ſhewn by producing 
repeated and unequivocal inſtances of the immemorial uſage 
or exerciſe of the right contended for. The tenants, there- 
fore, in the caſe we have mentioned, if they cannot pro- 
duce the original grant, muſt, to make out their title to dig 
for gravel, produce repeated and unequivocal inſtances of 
their having done it immemorially, If they do this, they 
eſtabliſh their title. Bat though the lord is not called upon, 
in the firſt inſtance, to prove his title, to the right in queſ- 


tion; yet when it is claimed by others, he may diſprove, 


their claim, by ſhewing he has done acts inconſiſtent with 
it. Thus, if on the one hand, the tenants can prove by re- 
peated inſtances, that they have exerciſed the right in 
queſtion of digging for gravel, the lord may, on the other, 
ſhew that, in all or a conſiderable number of theſe inſtances, 
the parties have been preſented at his court, or otherwiſe 
uniſhed for the acts in queſtion; and this will inſtantly de- 

| Kok the effect of the evidence in their favour ariſing from 
the inſtanees adduced by them. in the ſame manner, the 
lord may ſhew that, they have dug only in one particular 
ſpot of the waſte, at particular times, or for a particular 
purpoſe : by this, he may circumſcribe their right, as to the 
place, time, and manner of its enjoyment.—In caſes of this 
nature, it ſometimes happens, that the party claims to be 
exempted from an obligation or ſervitude to which, of 
common right, he is ſubject. To eſtabliſn this, he mult 
either produce the releaſe of the right, or produce that kind 
of evidence, which will eſtabliſh a preſumption, that it 
was releaſed, though the inſtrument by which it was re- 
| leaſed, cannot be produced. Non-uſer is one of the cir- 
cumſtances moſt frequently urged to eitablith the preſump- 

tion of a releaſe, But here, an important diſtinction is to 
be made, between thoſe caſes, where non-uſer is brought as 
a bar under the ſtatutes of limitation, and thoſe where it is 
brought as evidence to prove a releaſe, In the firſt caſe, it is 
an abſolute bar to the claim, and there, the ſtrongeſt evidence 
of the previous exiſtence of the right, is of no avail ; in the 
ſecond, it 15 only argumentative evidence of the ſuppoſed 
releaſe of the right, and like all other evidence, may be 
repelled, by ſtronger evidence to the contrary.—lt ſhould 
alſo be oblerved that, though it is ſaid, that preſcription 
re- ſuppoſes a grant, and non-uſer pre-ſuppoſes a releaſe, 
it is not, that, ſtrictly ſpeaking, the courts always in theſe 
caſes really believe, that, ſuch a grant, or ſuch a releaſe, 
was actually executed; but becauſe, for the fake of the ge- 
neral principle of quieting poſſeſſions, they will not permit 
them to be diſturbed by claims long dormant, and there- 
fore determine in the ſame manner as they would deter- 
mine, if the very inſtrument of grant or releaſe were pro- 
duced. The principles of which we have here endeavoured 
to give an outline, are to be found in the caſes of the 
mayor of Hull v. Horner, Cowp. 102. and Eldridge v. 
| Knott, ib. 214.—Lord Mans eld's arguments in delivering 
the judgment of the court in theſe caſes, as they are re- 
ported by mr. Cowper, afford a ſtriking difplay of the com- 
prehenſive and luminous underſtanding, the beautiful ar- 

rangement, and the familiar, but elegant enunciation of the 
moſt refined and complex doctrines of the law, for which 
he was fo deſervedly eminent. This being premiſed; 
.-awith reſpect to the propriety or caunenſbip of the ſea, and its 


oil, it may be conſidered under theſe. three diſtin& divi- 


ons, the high ſeas, the ſhore or the land between high 
water mark and low water mark, and the ſoil and franchiſe 
of 1 to the % ſeas and their foil; the right 
of fiſhing in the ſea and its creeks and arms, is originally 
lodged in the crown, as the right of depaſturing is originally 
lodged in the owner of the waſte whereof he is lord z the 
King has therefore, of common right, the primary right of 
fiſhing ;—yer, the people of England have alſo, by com- 
mon right, a liberty of fiſhing in the ſea and its creeks or 
arms, as a public common of piſcary, Yet, in ſome caſes, 
the king may enjoy a propriety excluſive of their common 
of piſcary. He allo zzay grant it to a ſubject, and conſe- 
quently a ſubject gay be entitled to it by preſcription. 


Of Releaſes. | 


(Lord Hale, de Juris Maris, page 1104. to the /oil be- 


lauten high water mark and low water mark, at ordinary 


tion, the tenant in poſſeſſion is faid to have the actual ſeiſin 


| Sect. 440—448: 


tides, this of common right belongs to the king.—lt may 
however belong to a ſubject, by grant or preſcription. 
Sometimes it is parcel of the adjacent manor: Sometimes 
of the adjacent vill or pariſh: Sometimes it belongs to a 
ſubje& in groſs: Still however it belongs of common right 
to the king: It is therefore jncumbent on the ſubject to 
prove his right. This may be done by producing the 
grant — (Hale, ib. ch. 4, 5, 6. Sir Henry Conſtable's caſe. 
5. Rep. 107.) . But as it is part of the poſſeſſions of the 
crown, jure coronæ, it does not paſs by general words; and 
therefore to eſtabliſh a right to it under the grant, it muſt 
contain ſuch words, as either expreſsly or by neceſſary im- 


plication convey the ſoil.— If the grant cannot be produced, 


it can no otherwiſe be proved, than by preſcription, that is, 
as we obſerved before, by repeated unequivocal and imme- 
morial uſage.— As to ports, there is a very material and im- 
portant diſtinction between the franchiſe of a port and the 
property of its ſoil.—As to the franchiſe; by the common 
law, a port is the only place where a ſubject is permitted 
to unlade cuſtomable goods. This privilege conſtitutes 
what is called the franchiſe of a port. To create the fran- 
chiſe of a port is part of the royal prerogative, But this 
does not in anywiſe affe& the propriety of the ſoil. It may 
be conſidered, as a ftriking inſtance of the reſpect of the law 
of England for private property, that though it entruſts the 
king with the prerogative of originating ports, and though 
the uſe of the adjacent ſoil is eſſentially neceſſary to the ex- 
iſtence of a port, the law does not permit the king to take 
any part of the foil from the owner; fo that, if the ſoil is 
not the property of the king, it is neceſſary to ſecure the 
property of the ſhore beforehand, for the purpoſes of the 
port. The franchiſe, belongs to the king of common 
right, but by charter or preſcription, it may be, and fre- 
quently is, the right of the ſubject.— The ſoil generally 
belongs to the owner of the port; but it is going too far to 
ſay, that, it belongs to him of common right. — The mere 
grant of a port would not in a modern chatter paſs the foil, 
but perhaps it would be ſufficient in an ancient charter, to 
aſs it, if no evidence to the contrary could be ſhewn ; and 
it certainly would be conſidered as ſufficient to paſs it in an 
ancient charter, if accompanied with the additional circum- 
ſtance of immemorial uſage.— Having thus ſhewn in whom 
the ſoil of the ſhore and of ports belongs by common right, 
it remains to ſtate ſuceinctly the nature of the evidence by 
which the right to it may: be. proved to exiſt in another. 
It may be done by ſhewing that he, and thoſe under whom 
he claims, have immemorially, frequently, and without re- 
ſtriction to any part of the ſoil, dug gravel, fetched away 
ſea- weed or ſand, or embanked againſt the fea. If ut is 
claimed to be part of a manor, the right of commonage for 
the cattle of the lord and the tenants, the proſecution and 
puniſhment of purpreftures in the court of a manor, its 
Li included in the perambulations, and every other act 
by which the right to the ſoil of inland property is eſta- 
bliſbed, may be given in evidence in ſupport of it. The 
right to wreck of the ſea or royal fiſh by preſcription, infra 
manerium, is a ſtrong preſumption for the ſhore's being 
parcel of the manor ; lord Hale's expreſſion is very ſtrong — 
« Perchance,” ſays his lordſhip, the ſhore is parcel al- 
« moſt of all fuch manors as by preſcription have royal 


4 fiſh or wrecks of the ſea within their manor,” Ib. 27. 


hut it ſhould be obſerved, that, though wreck frequently 
is parcel of a manor, it is a royal franchiſe. Like other 
royal franchiſes, it belongs of common right to the crown. 
But by grant or preſcription it may, and in fact. frequently 
does, belong to a ſubject, ſometimes in groſs, but oftener as 
parcel of his manor, pariſh, or vill adjacent to the {ca, 


262. a. (1) 


If a diſſeiſor at the common law, before the ſtatute of 
non- claim, had levied a ſine or ſuffered judgment in a writ 
of right, until execution ſued they were not bars, for the 
year ſnhall be accounted after the tranſmutation of the poſ- 
ſeſſion by execution of the fine or recovery. 1. Rep. 97. 


266. b. (1) after, uſurped by another. 


When lands of inheritance are carved into different 
eſtates, the tenant of the freehold in poſſeſſion, and the per- 
ſons in remainder or reverſion, are equally in the ſeiſin of 
the fee. But in oppoſſtion to what may be termed the ex- 
pectant nature of the ſeiſin of thoſe in remainder or rever- 


of 


| L ib. Zo 
of the lands. The fee is entruſted to bim. By any act 
which amounts to a diſaflirmance by him of the title of thoſe 


in the reverſion, he forfcits his eſtate, and any act of a 
ſtranger which diſturbs his eſtate is a diſturbance of the 


whole fce. 


270. b. (1) at the End. 


The editor has been favoured with the following note 
of an important determination on this point, York, Lam- 
mas Aſſizes 1773. Richard Roe ex. D. Chr. Brown, 
againſt Ann Wilkinſon. Ejectment for two meſſuages and 
other premiſes at North Cowton. Thomas Beaver proved 
that he, by the leſſor of the plaintiff*s order, delivered a 
notice in writing to the defendant, on the 1oth of February, 
which notice he received from leſſor of plaintiff, The no- 
tice was as follows: © 1oth February 1793. Ann Wil- 
* kinſon, Take notice, that you are to quit and yield up 
te the poſſcſiion of the dwelling-houſe, ftable, ſhop, and 
«« coal-houſe, with their appurtenances, ſituate at North 
«« Cowton, which you rent under me, on the 13th day of 
&« May next. Yours, Chr. Brown.” — Thomas Maſterman 
depolcd, that for 3o years he had been bail: at North 
Allerton, the market town for Cowton ; that it was the 
uſage to give half a year's notice in caſe of lands, but had 
known a great many given to quit houſes at North Aller- 
ton at Candlemas for May Day, and ſubmitted to. This 
place is about eight miles from North Allerton. Verdict 
for plaintiff, ſubject to judge Gould's opinion. The queſ- 
tion was, This being the caſe of a houſe and buildings 
only, under 10 J. per annum, viz. only 5 J. 55. per annum, 
and the year expiring at May Day, old ſtile, Whether in 


an holding from year to year, the above notice was ſufſi- 


cient, or whether it ought not to have been given half a 
year before the expiration of the year ? 22d January 1774. 
Before judge Gould at his chambers, mr. Davenport for 
plaintiff argued, that a week's notice to a tenant at will was 
ſufficient, that the defendant was tenant at will; that the 
cuſtom in London required only three months notice for te- 
nements under 10/. a year; that the ſame cuſtom was in 
general cbſerved every where; and it was reaſonable and 
agreeable to late determinations ; that the cuſtom of the 
country was in this caſe proved in favour of plaintiff, and 
cited the following caſes; 13. Hen. 8. fo. 1659. Year 
Pook. Brook, title Leaſes, pl. 53. Keilway, 163. Co. 
Jit. 68. See title Tenant at Will, 55. a. 69. Allen, 4. 
Sir Thomas Bowes's caſe. 2. Raymond, 10c8. 2. Jones, 
Timberly and Gregg, and How. Salk. 413, 414. 3. Bur- 
row, 1603. Timmins v. Rowlinſon. Viner, 406. tit. 
Eſtate. Mr. Lee for defendant, argued, there was not, ac- 
cording to modern determinations, any ſuch eſtate as an 
eftate at will; every tenant being a tenant for a year or 
more; and that the rent was immateriai and cuſtom local; 
and expatiated on the hardſhip of poor tenants, if turned 
out on ſhort notice; and cited Brook, tit. Leaſes, fo. 61. 
Yelverton 73, 74. In April follewing, mr. juſtice Gould 
delivered his opinion to mr. Davenport thus, *I have con- 
« ſulted all the other judges, and we are all of opinion that 
«« ſix months notice to quit is neceſſary in all cafes, whe- 
« ther of houſes or lands, under or above 5 J. per annum, 
« unleſs where there is a particular cuſtom to the contrary ; 


« andthe cuſtom at North Allerton was too far diſtant from 


« North Cowton to affect the inhabitants there, unleſs 
« proved to extend to that place alſo.” Judgment for de- 


fendant. | 


271. b. (i) after, child, er linſnan. 


But it is to be obſerved, that the words bargain and ſell, 
are not appropriated to the former, nor the words covenant 
to ſtand ſeiſed, appropriated to the latter of theſe convey- 
ances. If a perſon for a pecuniary conſideration covenants 
to ſtand ſeiſed to the uſe of the purchaſor, it is a bargain 
and fale, and if inrolled, is valid and effectual, as a bargain 
and fate under the ſtatute of uſes, ro convey the cſtate to 
the purchaſer, In the ſame manner, if a perfon for natural 
love and affection bargains - and ſells his lands to the uſe of 
his wife, it is a covenant to ſtand ſeiſed, and as ſuch without 
inrollment, veſts the eſtate in the wife, 7. Rep. 40. b. 
2. Inſt. 672. 1. Leo, 25. 1. Vent. 137. I. Mod. 175. 
2. Lev; 10. | 


Idid. after, by the releaſt. 


| As the operation of a leaſe and releaſe depends upon 
the leaſe, or bargain and ſale, the grantor muſt be a 


Of Releaſes, 


corporation cannot be ſeiſed to an uſe. 


Sect. 460—463; 


perſon capable at law, of being ſeiſed to an uſe, otherwiſe 
the releaſe will be void {or want of poſſethon in the releaſee. 
By ſome very reſpeQablie authorities it has been ſaid that a 
Pop. 72. 1. Co. 
Rep. 127. 2. Bacon Stat. of Uics 347. Plo. 102. 538. 
Jenk. Cent. 195. 2. Vez. 399. Gilb. Uſes 5. 170. 285. 
Shep. Touchſt. 508. A contrary doctrine, ſo far as relates 


to the conveyances of corporations by bargain and dale, 


ſeems to be laid down in fir Tho, Holland v. Bonis. 1. Leo. 
183. 2. Leo. 121. 3. Leo. 175. And ſee 13. H. 7. 
fol. 9. pl. 5. | 5 


Ibid. after, only equitable eſtates. 

To explain this more fully, it is to be obſerved, 
that, thoſe uſes which are not veſted either in poſſeſſion 
or right, immediately on the execution of the deed, arg 
termed future uſes, and are ſaid to arife, either by the 
at of God, or the act of the party. Mr. Booth in his 
printed opinion, at the end of Mr. Hillyard's edition of 
Sheppard's Touchſtone, gives an explanation of this diſ- 
tinction, which, if his expreſiions are underitood in the 
ſenſe, in which it is evident he intended uſing them, will be 
found perſpicuous and exact. It is wholly immaterial,” 
he ſays, © how, or by what means, the future uſe comes 
« in eſſe; whether by means of ſome event provided for, 
* in caſe it happened, in the creation of the uſes, which 
« event may be called the act of God; or by means of ſome 


« work performed by any certain porſon, for which pro- 


« viſion was likewiſe made, in the creation of the utes, 
c which may be called the act of man; in either caſe, the 
« ſtatute operates the ſame way ; for the inftant the future 
« uſe comes in eſſe, either by the act of God, or by the 
« act of man, the ſtatute executes the poſſeiſion to the ule, 
« and the ceſtuy que uſe is deemed to have the ſame eſtate in 
« the lands as is marked out in the uſe, by the deed that 
« created it. When the uſe ariſes from an event provided 
« for by the deed, it is called a future, a contingent, aa 


« executory uſe ; when it ariſes from the act of ſome agent 


« or perſon nominated in the deed, it is called, a uſe ariling. 
« from the execution of a power. In truth both are future 


„ or contingent uſes, till the act is done; and afterwards 


« they are, by the operation of the ſtatute, actual eſtates. 
« But till done, they are in ſuſpence, the one depending on 
ce the will of heaven whether the event ſhall happen or not, 
« the other on the will of man. Whilſt theſe laſt are in 
« ſuſpence, they are called powers,” According to this 
explanation, the uſes raiſed by limitations to firſt and other 
ſons, or to ſuch firſt or only fon who thall attain twenty-one, 
or to the ſurvivor of A. and B. or to the right heirs of J. &. 
or to C, if A. dies in the life-time of B. &c. &c. are all uſes 
ariſing by the act of God; as they are events, deſignated by 
the original deed, but which, though deſignated by the party, 
depend, for their effect, on the will of Providence. On the 
other hand, where there are limitations to ſuch uſes as 4, 
ſhall appoint, or to ſuch of the children of A. as A. ſhall ap- 

point; or, where a power is given to A. to jointure, to charge 
with portions, to mortgage, to leaſe, to ſell, or to exchange; 
in all cheſe caſes, the perſons, and the eſtates and intereſts 
are to be deſignated by the party. He deſignates the per- 
ſons, the children, the mortgagee, the leſſee, the vendee, 
and exchangee. Theſe, therefore, are ſaid to ariſe by the 
act of the party. From this explanation it is evident, that, 
there is no material difference, in the quality of the uſes; 
the difference is, in the act, which produces them. In the 
latter caſe, the party has the power of railing them, and it 
is in that ſenſe, that the word power is uſed in this place. 
Now, if an eſtate is conveyed to A. and his heirs, to the 
uſe of B. for life, remainder to his firſt and other ſons, ſuc- 
ceſſively, in tail male; upon the birth of the firſt ſon, the 


poſſeſſion is executed in him by the ſtatute. Suppoſe the 


eſtate were conveyed to A. and his heirs, to the uſe of B. for 
life, remainder to ſuch uſes generaliy, or to ſuch ſon of B. 
as B. ſhall appoint, and B. appoints to the uſe of his firſt 
ſon. Immediately upon the appointment, the uſe is exe- 
cuted in the ſon. - Then how does this appointment operate? 
Clearly not as a conveyance, For B. had only a life eſtate, 
and conſequently could not convey an eſtate tail, to his own 
ſon ; it operates therefore as a deſignation of the perſon to 
take the uſe ; his right to make this deſignation is termed a 
power of appointment, the exerciſe of it is termed an ap- 
pointment, the perſon taking under it is termed the appointee. 
This may be made more clear, by conſidering how it would 
have ſtood on a limitation of uſes at common law, before 
the ſtatute of uſes. Till that ſtatute, a conveyance to 4. 
and his heirs, to the aſe of B, for life, with remainder to 
1 hr £5 „„ mel 


Eib. 3. 


ſach uſes, cr to ſuch cf his ſons, as he ſhould appoint, was 
tantamount to what now is a conveyance unto and to the uſe 
of A. and his heirs, in truſt for B. for life, remainder in 
truſt for ſuch perſons, or for ſuch of his ſons, as he ſhall ap- 
point. When, at common law, an appointment was made, 
to the uſe of the firſt ſon, the truſtee Rood ſeiſed at com- 
mon law, to the uſe, or, as we ſhould now call it, in truſt, 
jor that firſt ſoa ; he thereupon became the ce/tuy que truſt. 
Since the ſtatute has executed tne uſe, where the ſon takes 
under an appointment of this nature, the uſe is executed in 
him, and he is the chi gue ae Thus, at the common law, 
an appointment operated to iubſtitute one ce//ny gue truſt in 
the room of another, Since the ſtatute, an appointment 
CPzrates to ſubſtitute one ceffzy que z/e in the room of another. 
Ihe concluſion is, that, wherever a party, having a legal 
eſtate, convcys it to a perſon and his heirs, to ſuch uſes as 
that perſon or any other perſon ſhall appoint, and an ap- 
pointment is made, it operates not as a conveyance of the 
land, but as an appointment of the uſe, and conſequently the 
| appointee takes the uſe or legal eſtate, Therefore, as has 
been obſerved before, if a perſon, having a power of ap- 
pcintment, appoints to A. and his heirs, to the uſe of J. and 
bis heirs, the legal eſtate is in J. In the ſame manner, if 
a perſon having a power of ſelling and exchanging, conveys 
the eflate to A. and his heirs, to the uſe of B. and his heirs, 
the legal eſtate is equally in 4. by the exerciſe of the power. 
It is generally true, that the uſe created under the power 
takes effect in the ſame manner, as if in the deed containing 
the power, it had been inſerted inſtead of the power: thus, 
_ ſuppoſe an eſtate conveyed to the uſe of A. for life, remain- 
der to ſuch uſes as B. ſhould appoint, and in default of ap- 
pointment, to the uſe of B. and his heirs: B. appoints the 
eſtate to C. for life; remainder to his firſt and other ſons in 
tail male. After this appointment is made, it is the ſame 
as if the eſtate had been originally limited to the uſe of A. for 
life, remainder to the uſe of C. for life, remainder to C.“s 
firſt and other ſons in tail male; remainder to B. and his 
_ heirs, So, if the eſtate is limited to 4. for life; remainder 
to the uſe of his firſt and other ſons in tail male, with power 
to A. to appoint a rent charge to his wife, with uſual reme- 
dies and a term of years for ſecuring the ſame, and to charge 
the eſtate with portions, and to create a term of years for 
ſecuring the ſame, and he exerciſes theſe powers: it is the 
ſame, as if, in the original ſettlement, the eſtate had been 
limited, to the uſe of 4. for life, remainder to the uſe and 
intent that the wife might receive her jointure and diſtrain, 
and enter upon and take poſſeſſion of the eſtate, in caſe the 
ſame ſhould be in arrear; and, ſubje& thereto, to the uſe of 
| truſtees for a term of years for further ſecuring the rent 
charge; remainder to the uſe that the lands in queſtion 
3 charged with portions, and ſubject thereto, to the 
uſe of truſtees for a term of years for raiſing the portions ; 
remainder to A.'s firſt and other ſons ſucceſſively in tail 
male. | | 
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creating the power; yet, if it enables him to appoint life 
eſtates to thoſe children, it certainly does not authorize 
him to extend the appointment to the children of theſe 
children, ſo as to make them take by purchaſe, nor to 
appoint any other eſtate, which might not have been created 
by the very deed creating the power. In all caſes there- 
fore of particular or qualified powers, both in the ereation 
and the exerciſe of them, care ſhould be taken to aſcertain, 
that the uſes which the party is empowered t6 raiſe under 
them, or actually aſſumes to raiſe under them, when he 
comes to exerciſe the power, are ſuch as the deed creating 


the power might itſelf have raiſed. It may; however, be 


proper to add, that, between deeds and wills there is this 
material diſtinction: a deed takes effect immediately on the 
execution of it ;—a will is ambulatory, and waits for its ef- 
fe& till the teſtator's deceaſe. In enquiring therefore into 
the legality of the limitations we are ſpeaking of, the refe- 
rence in the caſe of a deed, ſhould be to the time of its exe- 
cution ; but the reference in the caſe of a will, ſhould be 
to the death of the party. If, therefore, in a deed exerciſing 
ſuch particular power of appointment, there is a limitation 
for life ro a perſon unborn, with remainders over to his 
ſons in ſtrict ſettlement, theſe remainders over will be void, 
and will not be helped though a ſon is born on the follow- 
ing day.—In the caſe of a will it is different. If the ſon is 
born in the party's life, he is capable of a limitation to 
himſelf for life, with remainders over to his ſons in ſtrict 
ſettlement. In caſes of this nature, there is another material 
diſtinction between deeds and wills. In deeds, technical ex- 
preſſions are, in ſome caſes, abſolutely neceflary, ſo that 
they cannot be ſupplied by others, however forcible or 
clear; in other caſes they have a determinate ſenſe appro- 
priated to them by law, in which, and in no other, the law 
permits them to be conſtrued. In wills there is a greater 
latitude of conſtruction: technical expreſſions are never ne- 
ceſſary, and every expreſſion is conſtrued in the ſenſe, in 
which the teſtator appears to have deſigned to uſe it ; ſo 
that, when his intention is once diſcovered, whether he uſes 
technical language or not, and if he uſes it, whether he uſes 
it in a proper or an improper ſenſe, his will is conſtrued 
ſolely with a view to what appears to be his obvious mean- 
ing, and not according to the rigid or technical import of - 
his expreſſions. Another rule in the conſtruction of wills, 
which is admitted in a much greater latitude than it is in 
the conſtruction of deeds, is, that, when a teſtator's general 
intent appears, the court, in order to give it effect, will ſa- 
crifice to it a particular intention inconſiitent with it, Now, 
in the caſes we are ſpeaking of, where the limitations are 
conſtrued to import a life eſtate to an unborn ſon, and ſuc- 
ceſlive eſtates tail by purchaſe to the ſons of that ſon, there, 
in a deed, the latter limitations ſuſpend the inheritance from 


velting. beyond the period allowed for its ſuſpenſion by the 


rules of law, and are therefore void. But, in the caſe of 
wills, the law will not conſtrue theſe expreſſions thus rigidly. 


From the manifeſt tenor of the deviſes we are ſpeaking of, 


Ibid. after, fower is contained. 


By a general power of appointment is underſtood that 


kind of power, which enables the party to appoint the 
eſtate to any perſons he thinks proper; and, in this ſenſe ir 
is oppoſed to a qualified or particular power, which enables 
the party to appoint to or among particular objects only; 
a5 a power of appointing to his children, or the children of 
eny other perſon. A general power of appointment has no 
tendency to a perpetuity, as from its very nature, it enables 
the party to veſt the whole fee in himſelf, or in any other 
perſon, and to liberate the eſtate entirely, from every ſpecies 
of limitation, inconliſtent with that fee. In fact therefore 
giving a perſon ſuch a power, is nearly the ſame as giving 
him the abſolute fee. The only difference is, that it ena- 
bles him to do, through the medium of a ſeiſin previouſſy 
created, that which, if the fee had been actually limited to 
him, he might do by a conveyance of the land itſelf; ſo that 
in both cales his power of alienation 1s of the ſame extent, 
' But, in the caſe of a particular or qualified power, where 


the objects are limited, the caſe is entirely different. The 


limitation of the objects takes the land out of commerce, 
and of courſe has a rendency to that perpetuity, which the 
Eagliſh law of rea! property does not admit. GD 


| Ibid. after, an integral conveyance. 


On the other hand, in the caſe of a particular or 
qualified power, that is, where the objects are qualified, 
25 a power of appointing to the children of the party 
himſelf, though perhaps it may enable him to appoint 
lite eſtates, to children inborn at the date of the deed 


portant. 


it muſt appear to be the intention of the party, that, all 
the iſſue, (male or female, as the caſe may happe ald 
take the eſtate, This is his general intention : ym this, 
he appears to intend, that, they ſhould take th: eſtate in 
that manner, which, if allowed, muſt neceſſarily give eſtates 
by purchaſe to the ſons of the unborn ſon. This is his par- 
ticular intention; but it cannot be effectuated, being con- 
trary to law. To allow it therefore would ſubvert his 
general intention. The court therefore, to give effect, as 
far as the law admits, to the teſtator's will, ſacrifices the 
particular to the general intent; and conformably to this 
principle, as the general intent can only be anſwered, by 

iving an eſtate tail to the unborn ſon, the court will con- 
Trae the deviſe to import an eſtate tail to him. This con- 
ſtruction, by making the ſons of the unborn ſon take by 
deſcent, ſacrifices the teſtator's intent that they ſhould take 
by purchaſe; but by letting in all the iſſue, preſerves his 
general intent; that all the iſſue ſhould take—ſee Dymock 
v. Applin, 4. Term Rep. 82. Humberſtone v. Humber- 
ſtone, 1. Peere Williams 332; Chapman v. Browne, 3- Burr 
1634; Nicholl v. Nicholl, 2. Black. Rep. 1159 ; Pitt v. 
Jackſon, 1. Bro. Ch. Caſes, 51; and Robinſon v. Hard- 
caſtle, 2. Term Rep. 241. To this point the ultimate de- 
cree in the great caſe of Hopkins v. Hopkins is very im- 
As the points in that caſe involve ſome of the 
moſt intereſting doctrines of the law of uſes, and the printed 
account of they is to be found only in ſeparate and de- 
tached caſes, taken by different reporters, and in different 


ſtages of the cauſe, and as no account has yet appeared in 

print of the final decree, it was thought the following ſuc- 

cinct account of the whole cauſe would be acceptable to the 

reader, and would not be conſidered as miſplaced in the 
| e EY. preſent 
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preſent note. — The caſe was, that Mr. Hopkins by his will 
deviſed his eſtates to the uſe cf truſtees and their heirs, in 
truſt for Samuel Hopkins, (the ſon of John Hopkins the 
teſtator's couſin, and his heir at law,) for his life; remain- 
der to his firſt and other ſons ſucceſſively in tail male; and 
for want of ſach flue, * in caſe his ſaid coufin Join Hop- 
« kins ſhould have any other fon or ſons of his body law- 
« fully begotten, then in truſt for all and every of ſuch 
i Other ſon and ſons, reſpectively and ſucceſſively, for their 
© reſpectire lives; with the lik: remainders to their ſeveral 
« ſons, ſucceſſively and reſpectively, as are thereinbefore 
4% limited to the iſſue male of the ſaid Samuel Hopkins, ſon 
« of the ſaid John Hopkins; and for default of ſuch iſſue, 
« then in truſt for the firſt and every other ſon of the body 
« of Sarah, the eldeſt daughter of his ſaid couſin John Hop- 
« kins, lawfully to be begotten, ſucceſſively and according 
« to priority of birth, for their reſpective lives; with re- 
« mainders to the heirs male of the body of every ſuch ſon, 
t reſpeQiively and ſucceſſively, the e!der and the heirs male 
& of his body to take before the younger, and the heirs 
« male of his body ifſuing ; and for want of ſuch iſſue, then 
« in truſt for the firſt and every other fon of the body of 
% Mary, the ſecond daughter of his ſaid couſin John Hop- 
0 kins, lawfully to be begotten, ſucceſſively and reſpectively, 
« according to priority of birth, for their reſpective lives; 
« with remainders to the heirs male of the bodies of every 
« ſuch ſon, reſpectively and ſucceſſively, the elder and the 
« heirs male of his body to take before the younger and 
« the heirs male of his body iſſuing ; and for want of ſuch 
4 iſſue, then in truſt for the firſt and every other ſon of the 
« body of Elizabeth, the third daughter of his ſaid coufin 
« ſohn Hopkins, lawfully to be begotten, ſucceſſively and 
< reſpe@vely, according to priority of birth, for their re- 
« ſpective lives; with the like remainders to the heirs male 
« of the body of every ſuch ſon, reſpectively and ſucceſſive- 
& ly, the elder and the heirs male of his body to take before 
« the younger and the heirs male of his body ifluing ; and 
4 for want of ſuch iflue, then in truſt for the firſt and every 
ic other ſon of the body of Hannah, the youngeſt daughter 
« of his ſaid couſin John Hopkins, lawfully to be begotten, 
« ſaccefiively and reſpectively, according to priority of 


« birth, for their reſpective lives; with the like remainders 


te to the heirs male of the body of every ſuch ſon reſpec- 
« tively and ſucceſlively, the elder and the heirs male of 
« his body to take before the younger and the heirs male 
« of his body iſſuing; and for want of ſuch iſſue, and in 
« caſe bis ſaid couſin John Hopkins ſhould have any 
« Other daughter or daughters lawfully begotten, then in 
« truſt for the firſt and every other ſon ef every ſuch other 
daughter, retpeRively and ſucceſſively, according to pri- 
<« ority of birth, for their reſpective and ſucceſſive lives; 
« with the like remainders to their ſeveral and reſpective 
& heirs male ſuccefively, the elder and the heirs male of 
« his body to take before the younger and the heirs male 
« of his body iſſuing ; and in default of ſuch iſſue, then in 
« truft for the firſt and every other ſon of his couſin Han- 
« nah Dare, the then wife of Francis Dare, and daughter 
« of his uncle Samuel Hopkins, deceaſed, lawfully begotten 
or to be begotten, ſucceſſively and reſpectively, according 


to priority of birth, for their reſpective lives; with the 


& like remainders to the heirs male of the body of every 
« ſuch ſon reſpectively and ſueceſſively, the elder and the 
« heirs male of the body of every ſuch fon reſpectively to 
« take before the younger and the heirs male of his body 
« iſſuing; and for want of ſuch iflue, then in truſt for James 
« Bennett, the only ſon of his couſin Sarah Alloway, then 
« the wife of William Alloway, and another daughter of his 
& ſaid uncle Samuel Hopkins deceaſed, by Mr. Bennett, her 
« former hufband, for his the ſaid James Bennett's life; 
« with remainder to his firſt and every other fon, lawfully 
<< to be begotten, ſucceſlively according to priority of birth, 
« and the heirs male of every ſuch fon reſpectively and ſuc- 
« cefiively, the elder and the heirs male of his body to take 
« before the younger and the heirs male of his body iſſu- 
« ing; and in default of ſuch iſſue, then in truſt for his 
« own right heirs for ever:“ With a proviſo, that whoever 
thould come to his eſtate ſhould take his ſurname and coat 
of arms; and a proviſo, diſpoſiag of the rents during the 
minorities of the deviſees :—And, after giving a great num- 
ber of legacies, he gave the reſt and reſidue of his perſonal 
eſtate to his executors, in truſt that the ſame ſhould be by 
them, or the ſurvivors of them, with all convenient ſpeed, 
laid out in the purchaſe of meſſuages, lands, and tenements 
of inheritance in England, to be conveyed to the executors 
and their heirs, upon the ſeveral truſs and for the ſame 
purpoſes as were thereby declared touching the eſtates he 
was then ſeiſed of, and which he had deviſed. And the teſ- 
* | 
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tator appointed fir Richard Hopkins, John Radge, and 
And after ins de- 
ceaſe it was proved by fir Richard and mr. James Hopkins. 
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fames Hopkins, ex2cutors of his will. 
Samuel Hopkins, the ſon of Joan Hopkins, the teſtator's 
couſin, died in the teſtator's lite. After the teſtator's death, 
John Hopkins the couſin and heir of the teſlator, and his 


four daughters, the ſaid Sarab, Mary, Elizabeth, and Han- 


nah Hopkins, and alſo Amey Hopkins, another daughter of 
John Hopkins the couſin, born after making the faid will, 
exhibited a bill in chancery againlt fir Richard Hopkins, 
John Rudge, 
Francis Dare, and Philip Dare, infants, (children of Hannah 
Dare) and alto againſt the ſaid James Bennett: ftating, 
among other things, the will of mr. TTopkins; and pray- 
ing that the executors might account jor the teſtator's per- 
ſonal eſtate, and the rents and profits of his real cftate, and 
that ſuch of thoſe profits as did not paſs by his will, toge- 
ther with the legacy given to John Hopkins che covitn, 
might be paid to him, and that the reſidue of the {aid tetta- 
tor's perſonal eſtate, after payment of his debts, legacies, 
and funeral expenc2s, might be placed out in proper pur- 
chaſes, according to the directions in the tetlator's will; and 


in the mean time be improved at intereit Ja Hilary term 


1732, fir: Richard Hopkins and James Hopkins fled a crofs 


bill againſt the complainants, to have the truſts of the will 


carried into execution, and for an account of the real and 


perſonal citate of the teſtator. On the 25th Oꝗdober 1733. 
by a decree in theſe cauſes, by the maſter of the rolls, it 
was declared, among other things, that the plaintiff Jonn 
Hopkins was entitled to the rents and profits of the teſta- 
tor's real eſtate accrued ſince his deceaſe, till ſome perſon 
ſhould come in being, that ſhould be entitted to an eſtate 


for life, according to the limitations in the ſaid will; and that. 


he was in like manner entitled to the ſurplus produce of 
the ſaid teſtator's perſonal eſtate, after payment of the au- 
nual ſums charged thereon by the {aid teſtator's will; and 
that the reſidue of the perſonal eſtate was to be laid out in 
the purchaſe of lands, with the approbation vi the maller, 
and ſettled to the ſame uſes and upon the ſame truſts as the 
real eſtates, deviſed by the ſaid tellator's will, tood ſettled ;; 
and that until ſuch purchaſe could be found oat, the per- 
ſonal eftate ſhould be put out at intereſt upon government 
or other ſecurities, with the approbation of the maſter, in 
the names of fir Richard Hopkins and James Hopkins, up- 
on the truſts of the will, and the ſurplus rents and proſits 
of the eſtates deviſed to ſir Richard Hopkins and james 
Hopkins, and the eſtates to be purchaſed as aforeſaid, and 
alſo the ſurplus produce of the ſaid perſonal eſtate, until 
ſuch purchaſe was made, was to be paid to John Hopkins, 
the teſtator's ccuſin, until ſome perſon ſhould come in being. 
that ſhould be entitled to an eſtate for life, according 13 
tue limitations of the teſtator's will, On the 18th No- 
vember 1734, the cauſe came before lord chancellor 
Talbot upon an appeal; and the decree was allirmed, 
with the additioa that the words “ jn poſſefiton?®* ſhould 
be inſerted in the decree in two places next after the 
clauſe © until ſome perſon ſhould come in being, tha: ſhou!d 
« be entitled to an eſtate for life.“ —IT'he report of this 


cauſe ia Caſ. in Eq. temp. Talbot 44. reaches the period of 


the cauſe. By the decrees made on theſe parts of it, the 


two following important points were ſettled; that during 
the ſuſpenſe, which, by the death of Samuel Hopkins i 
the teſtator's life-time, took place during the life of John 


until he had another ſon, or until, by his deceaſe without 
other iſſue, (if that event had happened, ) the poſlibility of 
his having another ſon would have determined, the limita- 
tions enured as executory deviſes; and that, during ſuch ſuſ- 
penſe, the rents and profits of the real eſtate being undiſ- 
poſed of by the teſtator, (his diſpoſition of them having 
eſfect only during the minorities of the perſoas actually en- 
titled,) belonged to the heir at law. - Here the cauſe was 
left by lord Talbot's decree.— In June 1736, John Hop- 
kins had a ſecond fon named William, who died in the 
following December. Upon this, the eldeſt fon of Hannah 
Dare having attained 21, and being the firſt tenant for 
life in ge, brought his bill to have a ſettlement made 
by the truſtees, in which ſettlement he inſiſted to be made 
immediate tenant for life — In this ſtage of the bulinels 
it was argued, that the eſtate having become veſted in the 
ſecond ſon of John Hopkins (the teſtator's couſin) and by 
his death without iſſue, the ſuſpenſe of there being a future 
child of John Hopkins being again renewed, the ulterior 
limitations muſt operate 25 contingent remainders, and that 
as there was no eſtate to ſupport them, they were abſolutely 
void, and the heir at law of courſe entitled to the eſtatc. 
In anſwer to this, it was contended, that the ſubſequent li- 
mitations might be ſupported as fo many diſtinct executory 

deviſes; 


nd James Hopkins, and againſt John Dare, 
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deviſes; but that, if it was neceſſary to conſider them as 
contingent remainders, they were good in their original 
creation, and fupported by the legal fee outſtanding in the 
truſtees. Theſe points came before lord Hardwicke in 1738, 
and his lordthip was of opinion, that the preceding freehold 
being once veſted, the ulterior deviſes thereupon operated 
as conting: nt remainders; and having once become ſuch, 
no ſeblequent event could make them enure as executory 
deviſes; ſo that they were thenceforth to be conſidered as 
contingent remainders; and his lordſhip was of opinion, that, 
the legal fer in the truſtees was ſufficient to ſupport them. 
Mr. Aikyns's report of this caſe, 1, vol. 579, embraces this 
Rage of it. After this there is no printed account of this 
important caſe. From the proceedings of the cauſe, it ap- 
pears, that John Hopkins, the couſin of the teflator, died with- 
eut iſfue male, and without having had any ſon except Sa- 
mae! and Willtam.—Sarah Hopkins had one daughter, who 
died an infant and unmarried ; and afterwards Sarah died. 
— ary had a fon and a daughter, who both died without 
Muc; nd afterwards Mary herfelf died, —Elizabeth, the 
third daughter, intermarried with Benjamin Bond, eſquire, 
by whom me had iſſue one fon, named Benjamin Bond 
Monkins, he having taken upon him the name and arms of 
Hopkins, in puriuance of the directions for that purpoſe 
eonuyned in the teſlator's will. —Hannah, the fourth daugh- 
ter, iatermarricd with William Haller, eſquire, and died, 
 Faving one only child, named Hannah. Amey, the young- 
ef: daughter of John Hopkics the couſin, died an infant, 
«ad without iſue. John Dare alſo died, leaving one fon, 
a ſo named John Dare; and Francis Dare alſo died.—In 
17e, mr. Benjamin Bond Hopkins ſuffered a recovery of 
te eſtates, and declared the uſe to himſelf in fee ſimple. 
Fn Michaelmas term in the ſame year, he filed a ſupple- 
mental bill in chancery againſt the truſtees of the real and 
perfonal eflate of the teſtator John Hopkins, and his heirs 
at lau and deviſees in remainder, and praved thereby that 
the rea} eflates might be conveyed to him and his heirs. 
On the 8th July 1774, the cauſe was heard before lord 
chance lor Bathurſt, and his lordſhip thercupon finally or- 
dered, that the truſtees ſhould convey the real eſtates to 
Benjamin Bond Hopkins, and his heirs, or as he ſhould ap- 
int. In the execution of powers, too rigid an ad- 
e to the form preſcribed, cannot be obſerved: but it 
1s not neceſſary that the words, or even the form of the 
power, ſhould be uſed, if the material circumſtances of the 
power ate purſued, and the party appears to have had the 
4ubjeQ of his power in contemplation. By a ſeries of ac- 
knowlzaged authorities it is fertled beyond all doubt, firſt, 
that, to a valid exerciſe of a power, a reference to or notice 
of that power is not neceſſary, if it ſuſſ̃ciently appears that 
the party intends exercifing it: Secondly, that it is con- 
Klered as ſufficient evidence of the party's intention to ex- 
erciſe the power, if his intention appears to be, to do that 
act which his power authorizes him to do, but which, he is 
'not authorized to do, without reforting to his power. 'Thus, 
where tenant for lie, with ſeveral remainders over in 
ſtrict ſettlement, aud with a general power of revocation 
and new appcintment, conveys to a purchaſer by leaſe and 
rcleaſe, bargain and ſue, or feoffment, without noticing his 
power, it is a valid, but a very informal and improper exe- 
cution of the power; for the party cannot veſt the fee in 
the purchaſer without reſorting to his power, it is thereſore 
cvident, he intends exercitng it; and conſequently if the 
tormalities preſcribed by the power are purſued, it will be 
conndered as a ſubſlantial execution of the power. Still it 
is neceſſary that it ſhould appear, to be the intention of the 


party to exerciſe the power; and therefore, generally 
tpeaking, it is neceſſary he ſhould mention the property 
which is the ſubject of the power. Sve Sir Edward Clere's 
caſe, 6. Rep. 17. 12. Mod. 469. Guy v. Dormer, fir 
Tho. Raymond, 294. Snape v. Turton, 2. Roll. Abr. 263. 
Fitzwilliam's cale, Mocr2 681. Tibbett v. Lee, Hob. 312. 
Fitzgerald v. lord Fauconberg, Fitzgibbon 215. Tomlin- 
ſon v. Digbton, 1. P. W. 149. Jevkins v. Heyrick, Hard. 
395. 1. Lev. 150. Campbell v. Leach, Amb. 740. 
Molton v. Hutchinion, 1, Atk. 558. and ex parte fir George 
Caſwall, ibid. 559. — In all caſes, however, where there is 
an informal execution of a power, it operates in the mode in 
» hich the power operates, not in the mode in which the deed, 
the form of which is uſed would operate. If, therefore, a 
rerſon having a power of appointment, conveys by leaſe and 
xelcale, the conveyance operates as an appointment, and, not 
as a relcaſe; and of courſe, if it is a releaſe to A. and his 
beirs, to the uſe of B. and his heirs, the legal eſtate is 
vecd in 4.—In the exerciſe of powers, conveyancers have 
introduced two precautions, which are often proper, but 
certainly ſemetimes ſuperabundant: one is, to make the 
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party exereiſing the power, declare, that he acts, not only 
in exerciſe of that particular power, but in exerciſe of every 
other power enabling him to do the act in queſticn; the 
other is, where the party has a ſpecial power over land, 
and is alſo entitled to the fee, or to any particular eſtate 


carved out of it, he is made not only to exerciſe his power, 


but alſo to convey the land as owner of it. Thus, where a 
perſon, having a power of appointment, intends conveying 
his eſtate to a purchaſer, he is made not only to appoint 
the fee, but to convey it by leaſe and releaſe. Sometimes 
the appointment and the releaſe, are blended together; but 
this is very informal, and is always improper, where it is 
not the intent of the deed, that the party ſhould have the 
legal eſtate. It may however be contended, that the court 
would marſhal the words, fo as to give them all their jir- 
tended effe& ; as, where a perſon having a power, is made 
to grant, bargain, ſell, alien, releaſe, limit, appoint, and 
confirm the lands to A. and his heirs, to the uſe of B. and 
his heirs; it may be contended, that the court would con- 
ſtrue the words grant, bargain, fell, alien, relzaſe, and confirm, 
as referrible to 4. and his heirs, and the words limit and 
appoint as referrible to B. and his heirs. One reaſon for 
making the party in theſe caſes both convey and appoint, is, 
that, if the power either was not well created, or is become 
ſuſpended, and he has himſelf any eſtate in the land, the 
conveyance will operate on his eſtate. In ſome caſes it is 
neceſſary both to appoint and convey; as, where an eſtate 
is limited to A. for life, remainder to ſuch uſes as he ſhall 
appoint; here the appointment would operate only on the 
reverſion expectant on the life eſtate: a conveyance there. 
fore is neceſſary to paſs the life eſtate, This obſervation 
may ſerve to correct a miſtake which is ſometimes made 
by thoſe who levy fines, with a view to enable them to diſ- 
poſe of their eſtates, and therefore direct the fine to operate 
to the uſe of the party himſelf during his life, remainder to 
his wife for life, remainder to ſuch uſes as he ſhall appoint. 
Here the appointment operates only on the reverſion, and 
e, 6 to paſs the wife's life eſtate, a new fine is 
neceſſary. To prevent this, the power of appointment, in 
theſe caſes, ſhould precede the . may be obſerved, 
that, when a perſon creates a power of appointment, to ena- 
ble him to diſpoſe of his eſtate within a ſhort time after- 


wards, it is better to veſt the legal eſtate in the truſtees, 


by conveying it unto and to the uſe of them and their heirs, 
upon truſt to convey it as the party ſhall appoint, than to 
convey it to the truſtees and their heirs, to ſuch uſes as. the 
party ſhall appoint : for powers are liable to be ſuſpended 
and extinguiſhed by very ſecret acts; of theſe, from their 
nature, purchaſers mult often be ignorant. In theſe caſes, 
therefore, they reſt on the honour of the vendor; but, when 


the legal eſtate is veſted in the truſtees, a conveyance from 


taem will, at all events, give the purchaſers the legal eſtate. 
—As the eſtates created by powers, and eſtates created by 
conveyances, are after their creation rhe fame, the terms 
expreſſing the operation of appointments and conveyances, 
are very often, both in the deeds creating the powers, and 
the deeds by which they are exerciſed, confounded. Some- 
thing of this may be obſerved, in the beſt drawn marriage 
ſettlements. Thus, in the power of leaſing, the party is 
authorized to grant, leaſe, or demiſe, when, in fact, he can 
neither grant, leaſe, nor demiſe for a longer term than his 
own life ; the power therefore does not authorize him to 
grant, &c. the lands, but to appoint the uſe of the lands, 
tor the number of years or lives in queſtion: the expreſſion 
the re fore ſhould be, to limit or appoint by way of leafe or 
demiſe. So, in the power of felling and exchanging, it is 
oiten ſaid, that it ſhall be lawful for the truſtees, to grant, 
bargain, ſell, releaſe, and confirm the lands; but, in the 
ſirict ſenſe of thoſe words, it is impoſhble for the truſtees 
to grant, bargain, ſell, releaſe, or confirm; for the truſtees 
have no actual eſtate, except their eſtate for preſerving con- 
tingent remainders; and therefore, cannot convey the lands 
for a larger term. The power therefore operating as an 
appointment of the whole fee, the expreflion here, as in the 
former caſe, ſhould be, /imit and appoint, As this laſt 
power amounts to a total determination of all the ſubſiſting 
uſes, and a creation of an entire new eſtate of inheritance, 
it ſeems adviſeable to accompany it with a power of revo- 
cation, It may therefore be expreſſed, that it ſhall be law- 
ful for the truſtees to ſell and exchange, and, for that pure 


poſe, to revoke the uſes of the deed, and to appoint new 


uſes ; and the more general theſe powers of revocation and 
new appointment are expreſſed, the better, as a mere power 
to revoke the uſes of the eſtate intended to be ſold, and 
to appoint it to the purchaſer, is ſometimes found inſuffi- 
cient, to anſwer the object, as where there is an agreement 
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It is alſo a conſequence of theſe powers? operating by way 
of appointment, that the wie 1s veſted by them in the ap- 


Pointee, and, therefore, when by them the lands are ex- 


preſſed to be conveyed to . and his heirs, to the uſe of 
B. and his heirs, or to the uſe of B. for life, with remain- 
ders over, the whole legal fee is veſted in A. and the aſes 
declared upon it have effect only as truſts in equity. The 
appointment therefore ſhould be immediately to the uſe of 
che perſons intended to take beneficially under the propoſed 
inſtrument.— It is obſervable, that powers of Teaſing, and 
of ſelling and exchanging, are generally limited to the per- 
ſons to whom they are intended to be given, and the ſur- 
vivor of them, and the heirs of the ſurvivor is is a neceſ- 
ſary conſequence of this, that, if the power becomes veſted 
in the heir of the ſurvivor, and that heir 1s an infant, the 
power cannot be exerciſed during his minority. By the 
act 7. Ann. c. 19. infant truſtees, by the direction of the 
court of chancery, ſignified by order upon petition, are em- 
powered to convey the eſtates held in truſt, But infants 
cannot convey under a power, without an act of parliament, 
To avoid this inconvenience, it is adviſeable to limit the 
power in queſtion to the executors or adminiſtrators of the 
ſurvivor. This obſervation, however, is confined to the 
eaſe of powers, and does not extend to the caſes of truſts, 
where the legal eſtate is veſted in truſtees; for the truſt 
ſhould always follow the A eſtate of the land, when it 
is conveyed to, and intended to reſide in, the truſtees. It 
mould confequently be veſted in thoſe perſons upon whom 
the lands are intended to devolve. Where therefore lands 
arc conveyed unto and to the uſe of truſtees, in truſt to 
fell; as the lands neceſſarily devolve on the ſurvivor, and 
the heirs and aſſigns of the ſurvivor, the truſt ſhould in 
tike manner be limited to the ſurvivor, his heirs and aſſigns. 
It often happens that the fame deed contains ſeveral 
powers; and, ſuppoſing all or even more than one of them, 
fo be executed, there is, at leaft, ground to argue that, 
generally ſpeaking, the uſe limited by the gower laſt exe- 
cuted will take place of all the uſes created by the powers 
previouſly executed, unlefs the contrary is expreſſed or im- 
plied in the deed. In Moore 788, lord Coke is made to 
fay, that if a tenant for life, with a power of leaſing, and a 
general power of revocation, makes a leaſe under his power 
of leaſing, he may afterwards revoke all but the leaſes, 
It is however to be obſerved, that when a power is exer- 
eiſed for a valuable conſideration, in ſuch a manner as ſhews 
it to be the intention and agreement of the parties, that 
the uſe created under it ſhould not be over-reached by the 
execution of another power, it is contrary to equity, that it 
ſhould be thus over-reached, and, conſequently, the unexe- 
cuted powers may be ſo far affected, both at law and in 
equity, as to be ſubje& to the uſe created under the exe- 
cuted power, To avoid all difputes upon theſe heads, it 1s 
neceſſary to expreſs very clearly what uſes are, and what 


uſes are not, intended to be over-reached, by the execution 


of the powers, both as to the uſes actually limited by the 
ſettlement itſelf, and as to the uſes to be limited under the 
powers contained in that ſettlement. In a marriage ſettle- 
ment, the wife and the children of the marriage are the 
firſt objects. Unleſs therefore the parties intend the con- 
trary, all the powers of charging with money ſhould be de- 
clared to be ſubje@ and without prejudice to the proviſions 
made for the wife and children. With reſpect to the other 
powers, the principal of theſe are the powers of leaſing, and 
of ſelling and exchangmg. As it is equally for the benefit 
of the perſons entitled in remainder or reverſion as of the 
tenant for life, that the eftate ſhould be properly let out 
upon leaſes, there is no reaſon why the eſtate of the wife, 
or any other perſon claiming in remainder or reverſion, 
ſhould be made paramount to the leaſes. With reſpe& to 
the powers of ſelling and exchanging, the jointure of the 
wife, and the portions of the children, may be transferred 
to the eſtates to be acquired under thoſe powers, and to the 
money ariſing from the ſale of the eſtate, till the new eſtate 
is purchaſed : it is alſo to be obſerved, that the ſales and 


exchanges, cannot be made witkout the parents? conſent, 


There ſeems therefore no reaſon for exempting any of the 
uſes except the leaſes, from the exerciſe of that power; but, 
with reſpe& to the leaſes, thefe, from their nature, cannot 
be transferred to the lands to be acquired under the powers, 


and conſequently theſe ſhould not be ſubject to the powers of 


ſelling and exchanging. The ſame objection lies, in a certain 
degree, to powers of raiſing money by way of mortgage. 
No perſon wou!d advance money on mortgages of this na- 
ture, if they were to be made ſubject to the general powers 
of ſale or exchange; and therefore, to prevent all doubt 
on this head, it ſhould be declared, that the powers of ſelling 
and exchanging ſhou!d be ſubject to mortgages previouſly 


Cf Releaſes. 


made, unleſs it ſhall be with the conſent of the mort- 
gagee 3 and that, in the caſe of ſuch conſent, the lands 
to be purchaſed, or taken in exchange, may be mortgaged 
to them for their ſecurity.—It often happens, that powers 


are given to parties to be exerciſed by them, when in the 


actual poſſeſſion of the eſtate. In ſome caſes this is done 
without adverting ſufficiently to the ſituation and probable 
wants of the parties. Suppoſe an eſtate deviſed by the 
huſband to his wife for her life, remainder to her ſon for 
his life, with remainder over in ſtrict ſettlement; with 
powers to the fon, when in poſſefſion, to jointure and charge 


with portions. During the mother's life, the fon is not in 
poſſeſſion, and conſequently is not in a ſituation to exerciſe 


tnoſe powers. Now, though it may be improper, and con- 
trary to the intention of the parties, that the jointure to be 
made by the ſon ſhould charge the mother's eſtate, during 


her life, againſt her confent, there can be no reaſon why it 
ſhould not charge the eſtate with her conſent; neither is 
there any objection to the ſon's being enabled to cxerciſe 


the power in her Iiſe- time, provided the jointure does not 
take effect, ſo as to be payable or to charge the eſtate, till 
after her deceaſe. It feems therefore advifeable, that, in 
caſes of this nature, the fon ſhould be entitled to exerciſe 


the powers, with the mother's conſent, during her life, or to 


exerciſe them ſubje& to her life eſtate. Sometimes, when 
the difficulty in queſtion: has arifen, it has been attempted 
to put the party in a ſituation to exerciſe the power by 
accelerating his poſſeſſion of the eſtate. In one caſe it is 
clear that this will anſwer the object intended, that is, where 
A. is tenant for life with the immediate remainder (without 


any limitation to truſtees) to B. for life, with a power for B. 
to jointure when in poſſeſſion. Here, if A. ſurrenders to B. 


B. is, to all purpoſes, in poſſeſſion of the eſtate, and therefore 


in a ſituation to exerciſe his powers. But, where there is an 


intermediate eſtate, this never can. be relied on. If it is 
expreſſed in the deed, as it generally is, that it ſhall be 
lawful for the party to exerciſe the power when in poſſeſſion 
under the limitations, and there is a limitation to truſtees 
to preſerve the contingent remainders, the firſt tenant for 


life can in no wife put the ſecond tenant for life in poſ- 
feſſion of the eſtate but by an actual conveyance of hia 


life eſtate : conſequently the party will then be in poſſes 
ſion, not by virtue of the limitations of the deed, but by the 
act of the firſt tenant for life. For, inſtead of being tenant 
in poſſeſſion for his own life only, as he would be, if he was in 


poſleflion under the limitations in the deed, he is tenant 


in poſſeſſion for the life of another perſon, with remainder 
for his own life; ſo that, he has two eftates which are per- 
fectly diſtinct, and under the limitations of the ſettlement, 
he is only tenant for life in remainder. Where theſe words 
therefore are inſerted, it ſeems clear the party is not in 
poſfeſſion within the words or meaning of the deeds, and 


conſequently not in a ſituation of exerciſing his power. 


Where theſe words are not inſerted, it may be contended 
that they onght to be implied. — Before we proceed to 
the laſt head of this annotation, of the uſes not executed by 
the ſtatute, the following obfervations are offered on vszs 


or RE VTS. — Theſe are executed by the ſtatute; ſo that, 


where lands are conveyed to A. and his heirs, to the uſe, 
intent, and purpoſe, that B. or that B. and his heirs, may 
receive a rent, the rent is executed. When there fore lands 
are conveyed to 4. and his heirs, to the uſe, intent, and 
purpoſe, that B. and his heirs may receive a rent, with a 
declaration that B. and his heirs ſhall ſtand ſeiſed of the 
Tent, to the uſe of C. for life, with remainder over; the rent 
is executed in B., and then C. and the remainder- men take 
only the truſt of the rent, If the eſtate be conveyed to 4. 
and his heirs, to the uſe that B. may receive a rent for life ; 
and after his deceaſe, to the uſe that his firſt and other ſons 


ſucceſſively, and the heirs of their reſpective bodies, may 


receive the rent; theſe, it may be contended, are diſtinct 
rents; and therefore the rent to the ſecond ſon may be 


» conſidered too remote, as being a new rent limited to take 


effect after an indefinite failure of the iſſue of the firſt ſon. 
ObjeRions alſo may be made to recoveries ſuffered by tne 
father and ſon, as the tenant to the precipe being made by 
the father he will not be ſeiſed of that rent, in which the 
ſon's intail ſubſiſts. The way therefore to limit the rent is, 


to grant a rent to a ſtranger and his heirs, that he may re- 


grant them to the intended uſes. 


273. a. (1) at the End. 


To the circumſtance requiring the poſſeſſion of the re- 


leaſee to be notorious, the ſtatute of uſes furniſhes an ex- 
ception exemplified in the effect, which is allowed to the 
conveyance by bargain and ſale for a year, and a releaſe. to 
| | ; : 1 5 enlarge 
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enlarge that eſtate. At the common law, till entry or at- 
tornment, the leflee was not capable of a releaſe. A bar- 
gainee has a veited intereſt immediately ajter the execu- 
tion of the bargain and ſale, without any emrys attornment, 
or other act of notoriety whatſoever. | 8 


290. b. (1) 41 the Beginning. 


In a ſormer note, an attempt was made, to give the 
reader an Elementary Outline of the Noctrine of Nes; an at- 
tempt will now be made, to give him a like ZLEMENTA&Y 
OUTLINE OF SOME. LEADING POINTS IN THE DOCTRINE OF 
TRUSTS AFFECTING REAL PROPERTY. An extract from 
1. Eq. Ca. Abr. 383. ſeems a proper introduction to it. 

I. By the 27. Hen. 8. cap. 10. it was provided, that, the 
uſe and poſſeſſion ſhould always be united; by declaring, 
that, „where any perſons were or ſhould be ſeiſed of any 
„ lands, &c. to the uſe of, or in truſt for any other perſon; 
by reaſon of any bargain or ſale, feofiment, fine; reco- 
« very, contract, agreement, will, or otherwiſe by any means 
whatſoever, ceſtuy que uſe, or he, to whoſe uſe the lands 
were ſettled, in fee ſimple, fee tail, for life, years, or 
otherwiſe, or he, who had any uie in reverſion or re- 
mainder, &c. ſhould be deemed to be in poſſeſnon of the 
land, to all intents and purpoſes; and where one was 
ſeiſed of lands, to the uſe or intent that ancther ſhou!d 
have a yearly rent out of the ſame Jand-, celtuy que uſe, 
or he to whoſe uſe the rent was granted, thould be deemed 
in poſſeſſion thereof, viz. of the rent and of like eſtate as 
4% he that had the uſe.” But, notwithſtanding this ſtatute, 


there are three ways of creating a uſe or truſt, which ſtill 


remain as at common law; and this uſe or truſt is a creature 
of the courts of equity, and ſubject only to their controul or 
direction. Firſt; where a man ſeized in fee, raiſes a term of 
years, and limits it in truſt for A. & e. this the ſtatute cannot 
execute, the termor not being ſeized. 2dly, Where lands 


are limited to the uſe of 4. in truit to permit B. to receive 


the rents and profits, for the ſtatute can only execute the 
firſt uſe. 3dly, Where lands are limited to truſtees to re- 
ceive and pay over the rents and profits to ſuch and ſuch 
perſons, for here the lands muſt remain in them to anſwer 
thoſe purpoſes; and theſe points were agreed to in Trinity 
term 1700 per curiam, in Simſon v. Turner. : 

II. The beſt pz#1ni770n oF A TRUST IN EQUITY is that, 
which is given by the old writers, of an ule at common 
law; viz. © A confidence which is not iſſuing out of the 
« land, but a thing collateral, annexed in privity to the 
« eftate and to the perſon touching the land, /c:/. that 
* ceſtuy que uſe ſaall take the profits, and that the terre- 
« tenant ſhall make eſtates according to his direction.“ 
'Theſe are the words uſed in Chudleigh's caſe, 1ſt. Rep. 
121. a. b. for the definition of an uſe, Thus he, who hath 
a truſt, hath neither xs in re nor jus ad rem; but only a 


confidence and truſt, for which he hath no remedy at the 


common law, but only a remedy by a ſubpoena in chancery. 
This is the important diſtinQion between truſts and com- 
mon, rents, and ſach like hereditaments. 
the lands, into whoſoever hands they come; and therefore, 
if a perſon is difiziſed, diſpoſſeſſed, abated, or intruded 
upon, {till the land in the hands of the diſſeiſor, diſpoſſeſſor, 
abator, or iniruder, is ſubject to the rent, common, &c.— 
But, generally ſpeaking, it is otherwiſe with reſpect to a 
truſt, unleſs the eſtate of the diſſeiſor, &c. from his having 
notice of the truſt, or upon ſome other ground, is, in the 
conſideration of a court of equity, conſidered as charged 
with the truſt, Ewe 
III. This doctrine is conſidered as particularly important, 
in its influence on limitations to TRUSTEES FOR PRESERVING 
CONTINGENT REMAINDERS, and as it is the foundation of the 
doctrines of equity on caſes ariſing from the deſtruction of 
thoſe remainders by the truſtees. This was diſcuſſed at 
great length in Chudleigh's cafe, 1. Rep. 120. a. The 
doctrine laid down in that caſe, with reſpect to the deſtrue- 
tion of contingent uſes at common law, appears to be, that, 
to the ſtanding ſeized of an uſe at common law, two things 
were neceſſary; one, that, the eſtate upon which the ules 
were declared ſhould ſubſiſt; this was called privity of 


eſtate: the other, that, the party ſo ſtanding ſeized ſhould. 


have notice of the aſe; this was called privity to the perſon. 
If either of theſe failed, the uſe was gone. Whenever, 
therefore, a perſon ſeized of a life eſtate in poſſeſſion, in 
truſt for another, conveyed by fine, feoffment, or recovery, 
the perſon taking under that conveyaiice, acquired, in con- 
ſequence of the forcible nature of thoſe modes of con- 
veyance, a new eſtate, and thereby the privity of eſtate 
was neceflarily loſt. But if a perſon having a fee, conveyed 
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that fee, then the privity of elite remained; Still, if he 
grantee had not notice of the truſt, the privity to the perion 
was gone. In the latter inſtance, however, this important 
diſtinction was made, that, if the grantee was not a pur- 
chaſer for a valuable conſideration, tne law implied not-ce 
that is; preſumed him to be acquainted with the uſe; 55:5 
continued the privity to the perion. Thus ſtood the dos- 
trine of the deſtruction of contingent remainders at the 
common law. The ſtatute of uſes made no difference, as to 
the legal conſequences of this doctrine, in thoſe caſes where 
the truſtees had an eſtate for life only. If he conveyed by 
fine, feoffment, or recovery, the grantee neceſſarily took a: 
eitate in fee ſimple. This, as was obſerved before; was a 
new eſtate. Privity in eſtate therefore failed. But in thoſe 
caſes, where the whole fee was conveyed to the truſtees to 
ſeveral uſes in {tri ſettlement, it was exccutcd in th: 
ceſtuys que uje; and then, where no uſe was limited to the 
trultees themſelves, nothing remained in them, fo that, in 
thts reſpect, there was no difference between them and 
ſtrangers to the deed. . An actual cilate might, however, be 
limited to them. Of this practi:ioners availed themſelves, 


to ſupport contingent remainders, and prevent their being 


deſtroyed. This gave rife to the limitation, now fo fre- 
quently inſerted in wills and ſettlements, of an eſtate to 
truſtees for preſerving contingent remainders. To preſent 
this pointedly to the reader's obſervation, it may be uſeful 
to ſtate ſuecinctly the gradual progreſs of ſettlements. "The 
firſt attempi at a ſe!tl:ment appears to be, the creation of an 
eſtate in fee ſimple conditional. This had two effects, that 
of ſuſpending the abſolute power of alienation, till the birth 
of iſſue, and that of preſerving the inheritance in a parti- 
cular line of ſucceſſion, ſo as to make it devolve through a 
particular line of heirs, in excluſion of others. Bracton 
mentions, lib. 18. that, by this mode of limitation; the eſtate 
might be ſettled by a perſon, on his eldeſt ſon and the heirs 
of his body,—and if he had no heirs, or having heirs, if 
they afterwards failed, then to his ſecond ſon and the heirs 
of his body, with like limitations to his other ſons ſucceſ- 
ſively and their reſpective iſſue; and in default ef all theſe, 
to the party himſelf and his heirs. This appears the moſt 
extended and complicated plan of ſettlement, which could 
be effected through the medium of this mode of limitation. 
Ihen came the ſtatute de donzs conditionalibus. That ftatute 
took away the power of alienation of the tenants in fee 
ſimple conditional, and thereby preſerved the fee to the 
iſſue, and the reverſion to the donor. This naturally gave 
Tiſe to the complex moditication of property, to which the 
reverſion of an eſtate, out of which an eſtate tail is firſt 
carved, is now ſubject. By this mode of ſettlement land 
was at once completely taken out of commerce and in- 
volved in the intricate fetters of multiplied entails, This 
may be conſidered as the ſecond flage of ſettlements. But 
entails were again ſubjected to the alienation of the tenant 
in tail by the introduction of common recoveries, about the 
reign of Ed. 4. and the introduction of fines by the ſtatutes 
of 4. H. 7. and 32. H. 8. To prevent this, in ſome meaſure, 
women ſeized of eſtates tail of the gift of their huſbands, 
were prohibited by the 11. H. 7. ch. 20. from alienating 
theſe eſtates; and huſbands, ſeized in right of their wives, 
were prohibited from alienating thoſe eſtates by the 32. H. 
8. ch. 28. To bring their eſtates within the protection of 
theſe ſtatutes, it became uſual to limit the huſband's eſtates, 
to the huſband and wife and the heirs of the body of the 
wife by the huſband,—and to limit the wife's eſtates, to the 
huſband and wife and the heirs of the huſband by the wife, 


The conſequence of this was, that, the eſtate was ſecured to 


the parents during their lives, and was ſecured to the iſſue 
againſt the act of either parent. Nothing ſhort of the con- 
current act of both parents could deprive the iſſue of the 
eſtate. A more rational ſyſtem of ſeitlement, (particularly 
after the ſtatute of the 32. H. 8. ch. 28. had enabled tenants 
in tail to leaſe), could not perhaps be deviſed. The eſtate 
might be limited to the male or the female line, at the 
pleaſure of the parties. It was protected againſt the caprice 
or extravagance of one of the parties, ſo long as the other 
refuſed to co-operate in unfettering the intail, while there 
was a proviſion for unforeſeen events, by their co-operation 
during their joint lives; and, daring the life of the ſurviving 
parent, the ſame effects might be produced by the co-opera- 
tion of that parent and the iſſue; and after the deceaſe of 
both parents the eſtate was reſtored to the iſiue, with a com- 
plete power of alienating it. It may be a queſtion whether, 
even now, this mode of ſettlement be not the moſt proper 
for all thoſe caſes, where by reaſon of the ſmallneſs of the 
property, or any other circumſtance, the intricate ſyſtem of 
ſettlement, now in uſe, is not proper. This may be deſcrib- 
(G) cd 
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ed as the third flage ſettlements.— A fourth was effected 
by limiting life eſtates to the parents, with remainders to 
their unborn children by purchaſe. This was introduced, 
ſoon after it was diſcovered, how completely eſtates tail of 
every deſcription were ſubject to the alienation of the tenant 
in tail by fine or recovery. But it did not ſoon become ge- 
neral. It was obvious, that, in every caſe, where the parent 
was himſelf the immediate reverſioner, and in every caſe, 
where, the parent not being the immediate reverſioner, 
the concurrence of the immediate reverſioner could be pro- 
cured, the unborn children were at the mercy of the parent. 
This gave riſe to the introduction of truſtees for preſerving * 
contingent remainders. This limitation is ſuppoſed to have 
been firſt diſcovered and introduced into practice by Sir 
Orlando Bridgman, during the time of the uſurpation. 
Whatever doubts may formerly have been entertained on 
this head, it is now ſettled beyond the reach of controverſy, 
that, under a limitation of this deſcription, the truſtees take 
a veſted eſtate of freehold. The interpoſition of this eſtate 
prevents the tenant for life from ſurrendering to him in the 
reverſion, and if he aliens his eſtate by any of thoſe modes 
of conveyance, which would otherwiſe deſtroy the con- 
tingent remainders, and by a neceſſary conſequence, be a 
forfeiture of the eſtate, it authorizes the truſtees to enter for 
the forfeiture. This, to uſe one of the explanatory ex- 
preſſions inſerted in theſe limitations, “prevents the con- 
« tingent remainders from being defeated or deſtroyed.” 
— Such are the circumſtances which appear to have given 
riſe to this moſt frequent and important limitation, and the 
effects it produced; and thus it ſtands with reſpect to the 
alienation of the tenant for life without the concurrence or 
co-operation of the truſtees. With reſpe& to thoſe caſes, 
where the truſtees co-operate in the alienation, it is obvious 
the eſtate of theſe truſtees is that, which we have before 
mentioned, of a perſon ſeized of a life eftate in truſt for 
another; and conformably to what we have before obſerved 
upon the alienation of a perſon ſo ſeized, his fine, feoffment, 
or common recovery acquires him an eſtate by diſſeiſin, 
and veſts the eſtate ſo acquired by him in the purchaſer. 
Here then the privity of eſtate fails; but courts of equity 
again interfere. This alienation of the truſtees is evidently 
a breach of their truſt. 1f, therefore, the conveyance. be 
without conſideration, and without expreſs notice, the court 
implies notice. If it be with notice, then whether with or 
without conſideration, the courts make the purchaſer hold 
the lands upon the truſts to which they were fubje& in the 
hands of the truſtees. But if the conveyance 1s for a va- 
luable conſideration, and without notice, then the courts 
puniſh the breach of truſt, by decreeing them to purchaſe 
lands of equal value to thoſe, of which, by their breach of 
truſt, they have deprived the parties, and to ſettle them to 
the uſes and upon the traits of the Jands conveyed. See 
Manſe! v. Manſel, 2. Peere Will. 678. Pye v. Gorge, 
1. P. Wms. 128. and Mr. Fearne's Eſſay on Contingent 
Remainders, fol. 241, &c. It only remains to oblerve, 
that, though the deſtruction of contingent remainders by 
the truſtee is puniſhed in the manner we have mentioned; 
Pill, where there is a bare tenant for life for his own benefit, 
with remainders over in contingency, if he deſtroy the con- 
tingent remainders, it is no breach of truſt, for where there 
is no truſt, there cannot be a breach of truſt; there is no 
ground conſequently for a court of equity to interfere in 
that caſe, It is therefore left to its legal conſequences. 
T:1:les however depending on the validity of an act of this 
nature can never be recommended. The power of tenant 
for lite to deſtroy contingent remainders is Hrictiſſimi juris. 
It certainly therefore can never expect favour, —or any 
thing beyond mere ſupport. It is to be obſerved, that it 
has not yet been decided, whether a legal eſtate of freehold 
created by one deed, will ſupport contingent remainders 
created by another. The prevailing opinion appears to be, 
that, if ever this point ſhould come before a court, the 
deciſion will be for the affirmative. It ſometimes happens 
that contingent remainders are limited to the ſons of a 
perſon who has himſelf no life eſtate. Where this is done, 
it is proper to direct, in what manner the rents ſhall be ap. 
plied, during the ſuſpence of the contingent remainder, and 
the vacancy of a perſon beneficially entitled. 'This may be 
done by directing the truſtees, during that vacancy or 
fuſpence, to pay the rents to the perſons next entitled for 
the time being, under the uſes or truſts of the inſtrument, 
to a veſted remainder in the eſtates, but without prejudice 
to the eſtate of the children afterwards coming in exiſtence. 
If no ſuch direction is given, the ſettler and his heirs would 
probably be conſidered as intitled to the then intermediate 


profits, as an undiſpoſed part of the inheritance. The = 
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effected, by the introduction of powers under the ſtatute of 
uſes. By theſe, as complete a dominion over the pro- 
perty which is the ſubject of the ſettlement is given, to the 
party and his truſtees, as if it were not the ſubject of ſettle- 


ment; at the ſame time, that, the property or its value, is 


completely ſecured to the parties, to their iſſue, and to all 
Conſidered in this point of view, the plan 
and effects of a marriage ſettlement, as ſuch ſettlements are 
now uſually framed in England, are very ftriking; and 
will bear a compariſon with the marriage contracts of any 
other country. Theſe, generally ſpeaking, either fetter the 
roperty ſo much as to take it entirely our of commerce, as 
is done by the tailxies of Scotland with irritant and refolative 
clauſes, or, like their ſettlements of what is called, fmple deſti- 
nation, leave it ſo much under the controul and direction of 
the parents, as to give little ſecurity for its ſafe tranſmiſſion 
to the iſſue. | 
IV. Truſtees either are ſuch, by the expreſs or implied de- 
claration of the party, or are made ſuch by a court of eguity.— 


In a court of equity it is ſufficient that the truſt appears; 


and if the party creating the truſt has not appointed his own 
truſtee, the court of equity will follow the legal eſtate, and 
decree the perſon in whom it is veſted to execute the 
truſt. See ant. 113. note 2. it being a rule which admits 


of no exception, that a court of equity never wants a 


truſtee. 


V. Another rule which admits of no exception, is, that, 


equity acts upon the perſen and not upon the thing. Tae con- 
ſequence is, that, if the eſtate, of which the party is actually 
ſeized, is not commenſurate to the truſt, equity cannot 
enlarge it. Suppoſing therefore A. to be ſeized of an 
eſtate in fee ſimple, in truſt for B. and his heirs, and that . 


conveys the legal eſtate to the uſe of C. for life, with re- 


mainders over; C. and the remainder- man would be 
truſtees for B.; and B. being entitled to the whole 
equitable fee, would be entitled to a conveyance of it to 
him. If, therefore, the modifications of the legal eſtate be 
ſuch, as enable parties to convey the fee, a conveyance muſt 
be made by the fame means as if it were a conveyance for 
a valuable conſideration. Conſequently, if any of the 


parties ſhould be ſeized in tail, a tine, or recovery, as the 


caſe happens, would be neceſſary; and if the tenant in rail 
ſhould happen to be an infant, the infant cannot convey 
without levying a fine or ſuffering a recovery. The ſtat. 7. 
Ann. chap. 19. authorizes infants to convey in the manner 


therein mentioned, under the direction of the court of 
chancery. This has been held to extend to their levying 


fines and ſaffering recoveries, where the nature of their 
eſtates have required theſe aſſurances, to perfect the con- 
veyances. See 3. Atkyns 164. 479. and 559. Com. Rep. 
615. Barnes 217. But ſometimes the modifications of the 


: legal eſtate are ſuch, that even fines and recoveries are not 
ſuthcient to convey a fee. In this caſe application to par- 


liament is neceſſary. 

VI. It is ſometimes doubtful, whether an "chap be legal or 
equitable, The leading authorities upon this point, are, 
Burchet v. Durdant, 2. Vent. 312. Broughton v. Langley, 
2. Salk. 699. 
Turner, 1ſt Equity Caf. Abr. 383. Lady Jones v. Say and 
Sele, 8. Vin. 262. Silveſter v. Wilſon, 4. Term Rep. 444. 
and Thong v. Bedford, 1. Bro. Cha. Caſes, 313. The 
reſult of theſe caſes ſeems to be, iſt, That, a deviſe to A. 
and his heirs, in truſt for B. and his heirs, without any ul- 
terior words, is an uſe executed by the ſtatute in B.; and ſo 
alſo would be a deviſe to A. and his heirs, in truſt to permit 
B. and his heirs to receive the rents and profits. 2dly, 
That, a deviſe to A. and his heirs, with directions to diſpoſe. 
of the eſtate, or of the rents in ſuch a manner az neceſſarily 
requires the legal eſtate ſhould reſide in him, will of courſe 
veſt the legal eſtate in him. 3dly, There ſeems ground to 
contend that a mere deviſe to A, and his heirs, upon truſt to 
receive the rents and pay them over to B. ſould give the 
legal eſtate to 4. To this the caſe of Silveſter v. Wilſon 
nearly approaches. Athly, Where an eſtate is given to A. 
and his heirs, upon truſt to diſpoſe of the rents in a parti- 
cular manner during the life of B. and after the deceaſe of 
B. to ſtand ſeized of the lands to the uſes therein mention- 
ed; there, as the nature of the truſt does not require that 
the legal eſtate ſhall reſide in A. for a longer term than the 
life of B. the court will not conſider the uſe to be executed 
in him, for a longer term than the life of Z.; but will con- 
ſider the uſe as executed in the truſtee during the life of B. 
and afterwards in the can gue uſe, 
15 a limitation to one for life, remainder to truſtees and their 


heirs for preſerving contingent remainders, and the eſtate of 


Shepherd's 'I'ouchſtone, 483. Simſon v. 


Sthly. Where there 
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the truſtees is not reſtrained to the uſe of the tenant for life; 
in a deed the truſtees would certainly be conſidered as 
taking the whole fee. But in a will, as the nature of their 
truſt requires that they ſhould take the legal eſtate only dur- 
ivg the life of the tenant for life, and the ſubſequent deviſe 
is generally introduced by the words, “ and after the death 
« of the tenant for life,“ there ſeems reaſon to contend, 
they ſhould be conſidered as taking the legal eſtate for the 
period of his life only; that being evidently the teſtator's 
intention, which in wills has ſo powerful an operation in 
controuling the legal operation of the words. See Shap- 
Jand v. Smith, 1. Bro, Ch. Ca. 75. and Boteler v. Allington, 
ibid. 72. | 
VII. There is a diſtinction between provers and trufts. 
Deviſes are ſometimes framed in ſuch a manner, as to make 
it uncertain whether the legal eſtate is veſted by them, in 
the truſtees, upon truſt to diſpoſe of it according to the di- 


rections of the teſtator, or whether the legal eſtate is ſuf- 


fered to deſcend upon the heir at law, or is deviſed to 
others, with a power to the perſons mentioned for that 
purpoſe by the teſtator, to diſpoſe of it. This is very im- 
portant, and ſometimes not clearly to be aſcertained. See 
ante fo. 113. a. note 2. on the deviſe of an eſtate to be ſold 
by executors where it veſts the eſtate in the executors, and 
where it merely gives a power to ſell it. It is obſervable 
that where there is a deviſe to executers to fell, the ſtatute 
of 21. H. 8. makes it lawful for one of the executors to ſell 
without the other; and in Bonifant v. Greenfield, Cro. Eliz. 
80. it was decided, that, this ſtatute extends equaily to thoſe 
caſes, where the legal eſtate is deviſed to the executors, as 
to thoſe, where a mere power is given to ſell. But the 
taking of the conveyance from one executor only, is liable 
to objections. One is, that the other executor may have 
previouſly ſold; in which caſe the firſt vendee would be 
preferred. The other arifes, where the will expreſsly re- 
quires, that all the truſtees ſhould join in the receipt for the 
purchaſe money. 5 
VIII. By the ſtat. 29. Cha. 2. cap. 3. ſec. 8. it is pro- 
vided, © That all declarations and creations of truſt in lands 
4 or hereditaments muſt be in writing, ſigned by the party, 
* or by his laſt will in writing; or elſe void, except truſts 
4 ariſing by implication of law, and transferred and ex- 


* tinguiſhed by acts of law.” A perſon purchaſing land 
in the name of another, has always been held to be within 


this deſcription. But it has alſo been held, that this im- 
plied truſt may be rebutted by circumſtances in evidence; 
and therefore, where a father has purchaſed in the name of 
a ſon, or a grandfather in the name of a grandſon, it has 
often been held to be intended as an advancement for-the 
ſon or grand ſon, and not as a truſt for the purchaſer. This 
conſtruction of truſts by a court of equity, is conformable 
to the conſtruction of uſes by the courts of law. There, a 

feoffment without conſideration, when no uſe was declared, 
was always held to operate to the uſe of the feoffor. But 
When it was to a ſon or grandſon, the conſideration of blood 


intervened, and it was held to operate to the uſe of the ſon 


or grandſon. This doctrine is often reſorted to in the caſe 
of grants of copyholds where the ſon of a grantee is a no- 
minee. There the implication in favour of the ſon is not 


ſo ſtrong, as there is a neceſſity of mentioning ſome life, for 


the purpoſe of filling up the eſtate. Yet in theſe caſes, 
with ſome exceptions, (tee particularly Lane v. Dighton, 
_ Amb. 409.) it is conſidered ſo far an advancement for the 
child, that ir is incumbent on the perſon claiming againſt 
the child to ſhew that it was not ſo intended. In the caſe 
of Dyer and Dyer, heard in the exchequer Nov. 20, 21, 
and 27, 1788, this doctrine was very fully entered into, and 
explained with the greateſt learning and perſpicuity, by the 
then chief baron Eyre. 2 | 
IX. The favour which is ſhewn to old tenants, by grant- 
ing them a renewal of their leaſes, preferably to a ſtranger, 
has given them, in the eye of the law, an intereſt beyond 
their ſubſiſting term; and this intereſt is generally termed 
their tenant right cf renewal. This is particularly applicable 
to leaſes from the crown, from the church, from colleges, or 
from other corporations. In theſe caſes, it often happens, 
that the fituation of the parties is ſuch, tuat, there are ſuc- 
ceſſive renewals of the leaſe, or ſucceflive enlargements of 
it by reverſionary grants. On the one hand, the property 
is more valuable to the actual tenant than any other perſon; 
he can therefore afford to. pay more for the renewal than 
another. On the other, there is a natural partiality in the 
leſſors to the preſent tenants, particularly if they, or thoſe 
under whom they claim, have long been tenants of the 
land in queſtion. Theſe circumitances have produced 
what is called tenant right. Attempts have been made to 
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for that purpoſe. 


tions under this head, are extracted. 


eſtabliſh an obligation in landlords to renew, but they have 
not ſucceeded. The renewal, therefore, is ſtill a matter of 
favour and of chance; but is ſo far valuable, that it en- 
hances the price of the property on ſales. Proviſions for 
renewal are inſerted in mortgages and ſettlements; and the 
riglit of parties to this chance of renewal is guarded by 
courts of equity. ' In mortgages of this ſpecies of property, 
where this chance of renewal exiſts, there ſhould always be 
inferted in the mortgage deed a covenant from the mort- 
gagor for the renewal of the leaſe, and for veſting ſuch new 
Jeate in the mortgagee; with an agreement, that, if the 
mortgagor neglects to renew, it ſhall be lawful for the 
mortgagee to renew, and that the fine and expences of re- 
newal ſhall! be a charge upon the premiſes, and hear intereſt. 
In ſettlements alſo, there ſhould be a power authorizing the 


_ truſtees, from time to time, to renew the leaſes, and for that 


purpoſe to raiſe money by mortgage. Where theſe provi- 
fions are not made, the fine and expences are to be paid by 
the perſons having the actual life intereſt, and thoſe entitled 
afterwards, each contributing proportionably to their re- 
ſpective intereſts. If the actual tenant for life advances the 
whole of the money, and dies without having been repaid it, 
the whole is a charge upon the leaſchold premiſes, and the 
perſonal repreſentatives of the tenant for life are entitled to 
claim the whole. But if the leaſehold is charged with an- 
nuities, the annuitants are not bound to contribute. See 
Pickering v. Bowles, 1. Brown's Chan. Ca. 197, and the 
caſes there cited, and Nightingale v. Lawſon, ibid. 440. 
As to the protection afforded by the courts of equity to 
perſons entitled to this tenant right, courts of equity have 
ſo far recognized the tenant right to be a real benefit, and 
as ſuch, entitled to their protection, as to decree, that, new 
or reverſionary leaſes, (gained by undue means or ſuppoſi- 
tion of the tenant right of renewal,) ſhould be for the be- 
nefit of the perſons intereſted in the ancient leaſes; and 


conſequently, that thoſe, who obtain ſuch new leaſes, and 


were thereby legally poſſeſſed of them, ſhould be truſtees 
'The caſes on this head may be divided 


into three claſſes. The firſt, where the renewal has been 


obtained by perſons having no beneficial intereſt in the old 


leaſe, and no connection with the lefſce, and has been ob- 
tained by a ſuggeſtion of what was falſe, or a ſuppreſſion of 
what was true. The ſecond, where the parties obtaining 
the renewal, have no beneficial intereſt, but are connected 
with the old leſſee, as guardians, truſtees, or executors. 
The third, where the perſons renewing, have only partial 
and limited intereſts, as tenants for life, mortgagors, or 


mortgagees; in all theſe caſes, the parties renewing, have 
been uniformly declared truſtees for the perſons beneficially 


intereſted, in the antient leaſe, either wholly or in part, ac- 
cording to the particular circumſtance of the caſe: the 
court preſuming that the new leaſe was obtained by means 


of the connection with or reference to the intereſt in the 


antient leaſe. The caſes on the doctrine of the tenant right 
of renewal are numerous. One of the moſt 1mportant of 


them 1s that of Rawe v. Chichetter, Amb. 715. Another 


very important caſe on this learning, 1s that of Lee v. 


Vernon, heard on appeal to the houſe of lords, 11 May 


1776. The reaſons for the appellant in that caſe were 
drawn up by the preſent editor's molt learned predeceſſor 
in this work, and from them moſt of the preceding obſerva- 


X. It frequently happens, that, where à real eftate is 


limited in ſtrict ſettlement, and a leaſehold for years or other 


perſonal eftate is intended to be ſeitled upon correſponding truſts, 
the ſettlement is made by aſſigning the leatchold eſtate to 
truſtees, and declaring they ſhall ſtand poſſeſſed of it, upon 
ſuch truſts as are previoully declared of the real eſtate, or 
as near thereto as may be, or as the rules of law and equity 
will permit. This ſhould never be done. The nature of 
real and perſonal eſtate is ſo different, as to muke it almoſt 
impracticable to frame ſuch a ſet of truſts as will in every 
poſſible event, or even in the common contingencies, carry 
the perſonal eſtate in the ſame courſe of devolution as the 
real eſtate; and the modes of doing it are ſo various, that 
hardly two profeſſional men would agree upon the ſame 
plan. The beſt method, therefore, is, to infert a complete 
ſet of limitations for the perſonal eſtate. If however, from 
the ſmallneſs of the property, it is thought adviſeable to do 
it by way cf reference to the limitations of the real eſtate, 
a declaration may be inſerted, expreſſing that the leaſehold 
or perſonal eſtate ſhall not veſt abſolutely in any child or 
children of any tenant for life, unleſs or until he, ſhe, or 
they ſnall attuin the age of twenty-one years, provided 
however that ſuch child for the time being may during his 
minority be entitled to the rents and intereſt. The nature of 


leaſehold 


„ 
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leaſchold for lives is much more analogors to that of eſtates 
of inheritance; and therefore, generally ſpeaking, may be 
ſettled by reference to previous limitations of the tee {imple 
eſtate, Ihe ſhort mode of reference may be uſed in the 
power of falc uſual.y inſerted in ſettlements, waere the 
parties are authorized by it to purchaſe lcaſcholds for years. 
See Foley v. Burrell, 1. Bro. Cha. Caſes, 274. c 


Ibid. after, lords in 1703-4 3 


But from the account given in Viner, 7. vol. 43. pl. 13. 


and 18. Vin. 121. pl. 11. there is reaſon to ſuppie the re- 
verſal was founded on particular proof of fraud. Mead 
v. lord Orrery, 3. Atk. 235. Ithil v. Bears, 1. Vez. 315. 
Plow. Com. 543. 545 


Ibid. aſter, debts are paid. 


With the latter dectrine the modern practice of the 
profeſnon accords. It has been carried ſo far, that, even 
where an executor has fold or mortgaged his tettator's pro- 
perty, for his on debt, it has been h2id good. The reaſon 
of cheſe caſes is, that, the property of the teſtator veſts ab- 
folutely in the executor, both at law and in equity ; ſo that 
the demand of the creditors and legatees are perſonal upon 
the executor z they are no lien upon the property in his 
hands, or in the hands of the aſſignees, from him; the exe- 
cutor is entruſted with the diſpoſition of the property; and 
no third perſon, tizercfore, ſhould be implicated in it. 


Ibid. after, or ſcheduled debts ; 


How far in thoſe caſes, where the truſt does not extend 
to the payment of debts, the purchaſor of a real eſtate, is 
bound to ſee the money applied in diſcharge of the legacies, 
15 often a ſubject of diſcuſſion and doubt, even with the moſt 
experienced practitioners, But, if the truſt is, to ſell for 
the payment both of debts and legacies, then, the truſt to 
pay the debts, intercepts the truſt to pay the legacies, and 
as the purchaſor is not bound to ſee to the payment of the 
former, he neceſſarily is not bound to ſee to the payment of 
the latter. Thus in Jebb v. Abbott, heard in Chancery on 
the gta February 1782, lord chancellor Thurlow ſaid, that, 
where debts and legacies are charged on lands, the purcha- 
ſor will hold free from the claims of the legatees; for not 
being bound to fee to the diſcharge of debts, he cannot be 
expected to ſee to the dilcharge of legacies, which cannot be 
paid till after the debts. Ihe preſent lord chief juſtice of 
the king's bench, who was counſel in the cauſe, aſfented to 


this poſition, and ſaid it had been ſo determined by lord 


Hardwicke. Probably the cafe alluded to by him was that 


af Rogers v. Skillicorne, ſince reported by Mr. Ambler; 


ſee his Rep. fol. 188.—In Beynon v. Gollins, in the fittings 
after Hilary term 1788; the teſtator had charged his eſtate 
with the payment of 14s juſt debts generally, aud with a le- 
gacy of Soo l. for his daughter for life, and after her death 
tor her children. Phe truſtee had joined in a conveyance 
of part of the eſtate to a purchaſor, and permitted the 
S201. to come into the hands of the daughter's huſband, 
and it was waited, The bill was brought by the wife and 
children, to have the legacy made good by the purchaſors 


of the eſtate, and againit the truſtee. It was diſmiſſed 


againlt the purchaſors. Upon the hearing for further di- 
rections, it was preiled by Mr. Ambler, that the truſtee 
mould pay the coſts of the purchaſors. But lord Thurlow 
refuſed this, ſaying, that, as there was a general charge of 
debts, the purchators were not liable to ſee to the applica- 
tion of the purchaſe meney in payment of the 8001. and 
that, if the plaintiff thought fit to make unneceſſary parties, 
the truſtees ought. not to pay the colts of ſuch parties, but 
that they mult receive them from the plaintiff,—Lands are 
ſometimes deviſed to truſtees, upon truſt to raiſe as much 
money, as the perſonal eftat- ſhall fall deficient, in paying 
the teſtator's debts and legacies, It ſeems to be the gene- 
ral opinion, that, a purchaſor or mortgagee is not bound, in 
this caſe, to enquire whether the real eſtate is wanted or 
not. It is a nicer caſe where the lands are not deviſed to 
the truſtees, but a mere power is given them to ſell for the 


purpoſe of raiſing as much money as the perfonal eſtate ſhall 


tall mort in paying. To the valid execution of ſuch a 
power, the deficiency ot the perſonal eſtate ſeems to be a 
requiſite circumſtance. It may, therefore, be contended, 
that, if there be not the deficiency in queſtion, the power 
is not well executed, and a neceſſary conſequence of this ap- 
pzars to be, that, if the purchaſor cannot give legal evi- 
Leonce of this deficiency, he cannot make out his title under 
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the power. To prevent queſtions of this nature from ariſ- 
ing, it is uſual to inſert in all inſtruments declaring trutt 


of perſonal ellate, and in all inſtruments by which real or 


perſcnal eſtates are veſted in truſtees, upon truſt to raiſe 
money by ſale or mortgage, a clauſe expreſsly diſcharging 
the purchaſors or mortgagees, from the obligation of ſexing 
to the application of the money paid by them. A clau 

of this nature ſhould ſeldom be omitted, Where the truit 
is to raiſe, by ſale or mortgage of the real eſtate, ſo much 
money as the p-rſonal eſtate is deficient in producing, it 
ſcems adviſeable to extend this clauſe a degree further, by 


expreſsly diſcharging the purchaſor or mortgagee from the 


obligation of enquiring, whether the perſonal eſtate has 
been got in and applied, and by expreſsly authorizing the 
truſtees, to raiſe any money they think proper by ſale or 
mortgage, though the perſonal eſtate be not actually got ia 
or applied. For it frequently happens, that, the getting in 


of the perſonal eftate is attended with great delay and dif- 


ficulty : during which the real eltate cannot, perhaps, be 
reſorted to. This will be obviated effectually by inſerting 
a clauſe to the above effect. It ſhould, however, be accom- 
panied, with a further direction, that, ſo much of the perſo- 
nal eftate, and of the money raiſed under the truſt, as thall 
remain after anſwering the purpoſes of the truſt, ſhall be 
laid out in land, to be ſettied on the deviſees of the real 
etlates.— It frequently happens, that money ſecured upon 
mortgages is made the ſabje& of marriage ſettlements, and 
aſſigned, upon various truſts, In this cate, there ſhould al- 
ways be a ſeparate deed, by whica the mortgage money 
and the eſtate in mortgage ſhould be aſſigned to the truſ- 
tees of the ſettlement, with a declaration that their receipt 
for the mortgage money ſhall be a diſcharge to the parties 
paying it. In making the aſſignment by a ſeparate deed, 
an advantage is given to the mortgagor, by his being kept 
from being implicated wich the truſts of the ſettlement, and 
by having that deed in his cuſtody, which preſerves the 
chain of the title, and which he probably otherwiſe would 
not have: an advantage alſo is given to the perſons inte- 
reſted in the ſettlement, from having the contents and ope- 
ration of the ſettlement kept from the knowledge of the 
mortgagor and thoſe claiming under him.— In all theſe caſes 
it ſhould be obſerved, that, the doctrines of equity with 
reſpect to the obligation of ſeeing to the application of mo- 
ney, are involved in many nice diſtinctions. Great care 
therefore ſhould be taken to prevent any queſtions ariſing 
upon them, by inſerting the clauſes above mentioned, and 
by ſuch other precautions as the circumſtances of the caſe 
require. | | 


Ibid. after, wvould not take from him, | 
The protection afforded by terms of years, againſt 


what are called, meſne incumbrances, makes it ſate, in 


ſome caſes, to diſpenſe with a /earch for judgments. But this 
is never prudent, where there is any reaſon to appretend, 
notice of them will be proved, or will be attempred to be 
proved, on the party or any of his agents in the buſineſs. 
Beſides no term or other outſtanding eſtate ſhould be relied 
on, unleſs proof can be obtained eaſily and at a ſmall ex- 
pence, of the inſtruments and acts in law, which muit be 
proved to eftabliſh the creation and deduction of the term. 


It ſhould alſo be aſcertained, that, its fituation is ſuch as 


enables the party entitled to it, to avail himſelf of it in 
ejectment. This does not always appear ſufficiently attended 
to. Generally ſpeaking it is true, that, the poſſeſſion of the 
ceſtuy que trijt is the poſſeſſion of the truſtee. But it is 
equally true, that the extent and application of this rule are 
by no means ſettled. Great care, therefore, ſhould be taken, 
in theſe cafes, where the outſtanding eltate is relied on, as 
a protection againſt meſne incumbrances, that, the poſ- 
ſeflion of the actual terre-tenants has not been ſuch, as to 
deprive the perſons, in whom the outſtanding eſtate or inte- 
reſt is veſted, of their entry. 


I bid. at the End. 


XIV. It is to be obſerved, that, in moſt caſes, parti- 
cularly thoſe, which relate to real property, courts of equity 
have generally endeavoured, that their deciſions ſhould bear 
the ſtricteſt poſſible analogy 10 the deciſions of courts of Lan, in 
caſes of a ſimilar or correſponding impretiion. All the 
canons of law reſpecting the deſcent or inheritance of legal 
eltates in lands, have been applied to truſt or equitable 
eſtates. Some of theſe, as the excluſion of the halt blood, 
of the aſcending line, of the paternal line from the mater- 
nal inheritance, and the maternal line from the paternal in- 

GS | | heritance, 
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heritance, are, evidently, of feudal extraction, and are 
generally ſuppoſed to be contrary to reaſon and equity: yet, 
they have been admitted, without any limitation, into the 
equitable code of England. There is the ſame diviſion in 
equity, as there is at law, of eſtates of freehold and inheri- 
tance, of eſtates of freehold only, and of eſtates leſs than 
freehold ; of eſtates in poſſeſſion, remainder or reverſion, 
and of eſtates ſeveral and eſtates undivided. It has been 
obſerved before, that every ſpecies of property is in ſub- 
{tance equally capable of being ſettled in the way of entail ; 
and that, the utmoſt term allowed for the ſuſpence either of 
real or perſonal property from velting abſolutely, is that of 
a life or lives in being, and twenty-one years after, and 
perhaps in the caſe of a poſthumous child 2 few months 
more. The analogy between law and in equity, is, in this 
inſtance, complete. It may be laid down, without any qua- 
lification, that, no nearer approach to a perpetuity, can be 
made through the medium of a truft, or will be ſupported 
by a court of equity, than can be made by legal convey- 
ances of legal eſtates or intereſts, or will be admitted in a 
court of law.— In theſe leading rules, we find the analogy 
holds. In ſome inſtances, it fails. Courteſy has been ad- 
mitted. —Dower, though a more favoured claim, has been 
refuſed, in equitable eltates. An equitable eſtate, is, by its 
nature, incapable of livery of ſeizin, and of every form of 
conveyance which operates by the ſtatutes of uſes, In the 
transfer, therefore, of equitable eſtates, theſe forms of con- 
veyance have been diſpenſed with, and a mere declaration 
of truſt in favour of another, has been held ſufficient to 
transfer to him the equitable fee.—On the other hand, truſt 
eſtates, are, by their nature, equally incapable of the pro- 
ceſs of fines or recoveries. Yet fines are levied and reco- 
veries are ſuffered of them; and fines and recoveries are 
as neceflary to bar entails of equitable eſtates, as they are 
to bar entails of legal eſtates. In the caſe of a feme inhe- 
ritrix, law and equity agree in vetting the fee in the huſ- 
band in her right during their joint lives, and ſubject to 
that, in preſerving it to the wife: where the feme is poſſeſ- 
ſed of perſonal property, the law, {peaking generally, veſts 
it abſolutely in the huſband, or, at leaſt, gives him the 
power of acquiring the abſolute property of it. Courts of 
equity have, in many caſes, abridged the right of the huſ- 
band to the perſonal property of the wife, and qualified his 
power over it.— In fixing the term for the redemption of 
mortgages, and in many other caſes, an analogy to the term 
for bringing ejectments, has frequently influenced the deci- 


fions of the courts; in other caſes, an analogy to the term 


for ejectments, or the terms for bringing other writs, has 
not been attended to; and in ſome inſtances, the courts 
have not conſidered themſelves bound, even by the ſtatutes 
of limitation. Smith v. Clay, 3. Bro. Cha. Rep. 639.,—But 
the caſes, where the analogy fails, are not numerous; and 
there ſcarcely is a rule of law or equity, of a more antient 
origin, or which admits of fewer exceptions, than the rule, 
that equity followeth the law. | 

XV.. Having offered theſe obſervation on ſome of the 
leading points in the doctrine of Truſts, a few remarks on 
THE GENERAL HISTORY OF TRUSTS, Will terminate the an- 
notation. Two circumſtances, in particular, gave them riſe ; 
(Iſt.)— Tne firſt was, the want, in many inſtances, of a ju- 
dicial proceſs to enforce the performance, or to recover Jatisfac= 
tion for the non - ge, formance, of jeveral obligations arifing in 
caſes of truſt, which were ſuppoſed, (and certainly in many 
caſes with realon) to be founded on the common rules of 
natural morality and juſtice, but which, being unaſſiſted by 
the common law, often depended for their effect on the 
conſcience or honour only of a perſon, whoſe intereſt it was 
to leave them unperformed. Thus, in the caſe of real pro- 
perty, (to which thele annotations are naturally confined, 
the transfer of land, in the ſimplicity of the common law, 
commenced and terminated in the ſingle fact of the trans- 
fer. Of the contract to make it, of an agreement to hold 
the lands, or apply the profits of them, for a particular pur- 
poſe, the law took no notice. The parties, therefore, bene- 
ficially intereſted in the performance of any ſuch contract or 


agreement, were without remedy. Yet, in all theſe caſes, 


a duty was conſidered to ariſe, which, though unnoticed by 
law, was felt, and admitted by all, to be an honourable, a 
moral, and a conſcientious obligation. Caſes of a ſimilar 
deſcription frequently aroſe, In all of tnem a right was 
thought to exiſt, for which the courts of law had provided, 
and for which, the feudal policy could from its nature, pro- 
vide, no remedy.—Por this grievance, the courts of com- 
mon law affording no redreſs, a remedy was neceſſarily 


ſought from another hand, and a reſort to the chancellor, 


was, from the peculiar nature of his office, his character and 


Of Releaſes. 


Seck. 504. 


habits, extremely natural. (2.) -%, natural reſort te 
chancery for redreſs in caſes of truſts, may be conſidered, as 
the other principal circumſtance, to which they owe their 
riſe.— A deſcription of perſons, probably in a ſubordinate 
rank of life, was known in the Roman law, by the appel- 
lation of Cancellarii, as early as the period of the firſt 
Cœſars.— In the Byzantine court, the chancellor was an 
officer of the higheſt diſtinftion, In the courts of the em- 
perors of the Welt, and almoſt in all the ſovereignities, into 
which that empire broke, upon it's fall, mention is made of 
an officer of the ſame name and character. An officer of 
the ſame deſcription, (but in the early times, often found 
under the appellation of the Referendary), occurs in the hiſ- 
torical monuments of almoſt every country in Europe, where 
the feudal polity has prevailed. It was ſo much conſidered 
an appendage of ſovereignity, that, after the uſurpation of 
the vaſſals, every noble who pretended to ſovereign power, 
appears to have had his chancellor. To this, the actual 
chancellors of biſhops and palatines probably owe their 
origin. See Gothofred's Notes ad Leg. 3, de Affeſſ. of 
the Codex Theodoſianus, and the edition, by the Mauriſh 
monks of Du Cange, art. Cancellarius. With reſpect to 
our own country, —in Hob. 63. it is obſerved, that, the court 
of chancery is as ancient as the kingdom itſelf. Lord 
Coke, 4. Inſt. 78. maintains, that, the Britiſh and Saxon 
kings had their chancellors, and courts of chancery,—Mr. 
Selden, Off. Can. Sect. 1. ſays, the firſt authentic mention 
of a chancellor is of the year 920, and that, many of the 
Saxon lineage, before the conqueſt, had their chancellors. 
With us, as in almolt every other country, whoſe juriſpru- 
dence is of feudal extraction, the office of chancellor origi - 
nally was, to ſuperviſe all public inſtruments, which had 
the king's ſignature, to keep them in his cuſtody, and, after 
the cuſtom ot ſealing deeds came in uſe, to have the charge 
of the king's official ſeal. 3. Blackſt. Com. c. 4. f. 8. 
—To adminitter juſtice is every where an appendage of 
royalty. This was the caſe in the feudal ſyſtem, on prin- 
ciples peculiar to itſelf, There, the military command, and 
the adminiſtration of juſtice in the feud, were always united 
in the ſame perſon, and extended over the fame territory. 
But ſubordination and habits of obedience, were often want- 
ing in the feud. From the boiſterous ſpirit of that govern- 
ment, it mult frequently happen, that, the judicial ſentences 
of the courts would fail of effect, if they were not actually 


executed by the military power ;—the military power was 


under the direction of the chief: to him, therefore, for 
his military aid, wherever tie party had to contend with a 
powerful adverſary, it was neceſſary to recur, in order to 
ſecure the effect of a judicial ſentence. This was actually 
purchaſed by fines, and became one of the molt ſplendid 
and Jucrative prerogatives of ſovereignity. The crown 
was always attentive to ſecure to itſelf the excluſive uſe of 
it. This was principally effected by its aſſuming an exclu- 
five right of iſſuing the writ, which, from its being the 
beginning or foundation of the ſuit, is called the original 
writ. Ihis anſwered the double purpoſe, of ſhewing, that, 
all power of judicature originated with the king, and of 
ſecuring to him, the proper fines. See Gilbert's Forum 
Romanum, p. 10. and Philipps on Fines for Original Writs. 
This original writ is a mandatory letter from the king, on 
parchment, ſealed with his great ſeal, directed to the ſheriff 
of the county where the injury is committed or ſuppoſed to 
be committed, requiring him to command the wrong-doer 
or party accuſed, either to do juſtice to the complainant, or 
elſe to appear in court, and anſwer the accufation againſt 
him. 3. Blackſt. Com. 8th ed. p. 273. In the early period 
of our law, injuries, which were the ſubject of judicial pro- 
ceſs, were few, and being few, were well known. In the 
courſe of time, the forms of injuries were multiphed, and 
new writs, of courſe, became neceffary. Where this was 
the caſe, it was uſual to petition parliament, and proper 
remedies were given for the peculiar caſes ; but theſe peti- 
tions multiplying, it was enacted, by the ſtatute of Welt- 
miniſter 2. 12. Edw. 1, ch. 24. that, where in one caſe, 
a writ ſhould be found in the chancery, and in a like caſe, 
falling under the fame right, and requiring like remedy, no 
precedent of a writ could be produced, the cleræs in chan- 
cery ſhould form a new one. This act, undoubted!y, gave 
the chancellor a great degree of power, and in the exerciſe 
of it, he uſurped ſuch an extent of remedial authority, that, 
to uſe Mr. Reeves's expreſſion (Hiſtory of the Eng. Law, 
8vo edit. fo. 191.) every fort of relief ſeemed within his 
Juriſdiction. It muſt be added, that, as the chancellor was 
generally an eccleſiaſtic, every ſpecies of injury, ariſing 
trom a ſuppoſed breach of a religious, a moral, or a con- 
ſcientious obligation, ſeemed properly to fall within his cog- 
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nizance. Such was the office of chancellor, and ſuch the 


character of the perſons, by whom, it was generally filled, 


about that period of time, when the injuries we have 


been ſpeaking of, may be ſuppoſed to have become fre- 
quent. To the chancellor, therefore, in caſes of this de- 
{cription, it was natural to have recourſe. Still, however, 
while he confined himſelf to the forming of new writs, his 
proceedings muſt fail of effect, as the utmoſt he could do, 
was, to ſend the parties to the courts. of law, where, as 
thoſe courts could not take cognizance of the ſuppoſed in- 
Jury, it was vain to ſend them. He did not, therefore, reſt 
here; but introduced a new judicial power into the juriſ- 
prudence of England, by the invention, or rather by a 
new application, of the writ of ſubpœna. This writ com- 
pelled the party to appear in court: a petition was, there- 
upon, lodged in chancery, containing the articles, to which 
he was obliged to anſwer upon oath. In the caſe, there- 
fore, of a truſt, the party was obliged to diſcloſe it; and 


the court then decreed him to carry it into execution. This 


gave riſe, or at leaſt, ſtability, to equitable eſtates. Nothing 
could be more contrary, than eſtates of this deſcription to 
the genius of the feudal law. Hence they frequently were 


a a ſubſe of complaint; and the ſtatute of uſes, evidently, 


was intended to extirpate them entirely. They have, 
however, been preſerved. 'The conſequence has been, that, 
though they were, originally, a fraud upon tenure ; though, 
in every ſtage of their progreſs, they were a ſubject of 
alarm and jealouſy ; though their exiſtence is a direct vio- 
lation of the ſtatute of uſes, and though the courts of law 
profeſs, in molt caſes, (if the expreſſion may be allowed), 
a legal ignorance even cf their exiſtence, ſtill they form a 
conſiderable part of the juriſprudence of the country; they 
affect and regulate, directly or indirectly, almoſt all the real, 
and a great proportion of the perſonal, property of the 
kingdom; they have a judicature, and a forin of proceſs, of 
their own ; and theſe, in many inſtances, control even the 
courts of law. To this, nothing has contributed more, 
than the exalted abilities of many of the great perſonages, 
who have preſided in the courts of equity. The ſplendid 
panegyrick pronounced by mr. juſtice Blackſtone, (3. vol. 
8th edit. 544), on lord chancellor Nottingham, by whom 
the preſent expanded ſyſtem of equitable juriſprudence and 
juriſdiction, was built, is univerſally known, and the juſtice 
of it, univerſally acknowledged. The profound and com- 
prehenſive knowledge of every branch of law and equity, 
which the earl of Hardwicke brought with him to the office 
of chancellor, and his luminous and copious diſplay of it, in 
the infinite variety of cauſes, which came before him, dur- 
ing the long period of his adminiſtration of that office, and 
which, by their number, ſurround almoſt entirely, the whole 
ſyſtem of equity, will ſerve for information and precedent to 
the lateſt period of Engliſh law. The preſent times have 
to boaſt of lord chancellor 'Thurlow, the might of whoſe 
mind ſupported a throne, in its ſtate of vacillation, and 
equally commanded the reverence of his bar, the peerage, 
and the kingdom. 


337. b. (2) 


This doctrine, that to give a ſurrender legal effect, the 
ſurrenderee muſt have the immediate eſtate in remainder 


or reverſion expectant on the eſtate of the ſurrenderor, evi- 


dently applies to the common caſe of a tenant for life, with 
remainder to truſtees during his life to preſerve contingent 


remainders. It is now ſettled beyond doubt, that, the eſtate 


of the truſtees is a veſted eſtate of freehold. It muſt there- 
fore neceſſarily prevent a ſurrender from the tenant for life 
to the ulterior remainder-man. In caſes of limitations to 
the father for life, remainder to his ſons ſucceſſively in tail, 
it was the practice formerly, particularly where it was in- 
tended to ſuffer recoveries with ſingle voucher, to make the 
father convey his eſtate to the ſon. This was ſometimes 
done by ſurrender. To this there could be no objection, 


where there was no limitation to truſtees to preſerve. But 


in thoſe caſes, where ſuch a limitation was introduced, it 
neceſſarily failed to operate as a ſurrender, for the reaſon 
above mentioned. It has, however, been contended, that, 
taough in this caſe the deed was void as a ſurrender, it 
would operate as a covenant to ſtand ſeiſed. That, an aſ- 
ſurance, where there is a proper conſideration, will operate 
as a covenant to ſtand ſeiſed, tho gh the words uſed in the 


c eed point at a different mode of aſſurance, is placed be- 


Ing donbt, hy m-ny authorities both ancient and modern. 
But bete, gen e Cafes and that now under conſideration, 
there is this Arik g difference; that in all thoſe caſes the 


eiz2 vgſted in tu. party would be the ſame both in quan- 
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tity and quality, whether the deed operated in the mode 
imported by the language of the deed, or in any other mode. 
But in the caſe under conſideration, if the deed operated by 
way of furrender, the party would take one kind of eſtate; if 
it operated by way of covenant to ſtand ſeiſed, he would take 
another. For if it could operate by way of ſurrender, the 


father's life eſtate would be immediately extinguith-d, and 


the ſon would become tenant in tail in poſieſſion: if it ope- 
rated by way of covenant to Rand ſeiſed, the father's life 
eltate would immediately, by the ſtatute of uſes, be trans- 
fered to the ſon, and he would become tenant for life of his 
father, remainder to truſtees to preſerve remaiader to him- 
ſelf in tail. Then ſuppoſing him to die without iſſue in the 
father's life-time, if the deed operated by way of ſurrender, 
the perſon intitled in remainder next expectant upon the 
eſtate tail of the ſon would be intitled to enter immediately; 
but if the deed operated by way of covenant to ſtand 
ſeiſed, there would be an eſtate of ſpecial occupancy during 
the father's life, and the next remainder- man would not be 
intitled to take until the father's deceaſe. To this it may 
be replied, that the object of the parties was, that the ſon 
ſhould by virtue of the deed become ſeiſed ot the lands for 
a particular purpoſe. It is found, that, it cannot have that 


effect if its mode of operation be that which the parties 


themſelves intended, but that, if the deed is held to operate 
in another mode, it will accompliſh the object of the parties. 
The courts therefore, it may be ſaid, conformably to their 
uſual practice of effectuating the intent of parties, when it 
can be done, will conſtrue the deed to operate in that 
mode of aſſurance in which it can take effect, and conſe- 


quently conſider the deed to operate by way of covenant. 


It is obſervable, that when the tenant to the præcipe in 2 
recovery is made by bargain and ſale, it ſometimes hap- 
pens, that the bargain and ſale is not inrolled. But fre- 
quently in theſe caſes the lands are out upon leaſes for 
years, or in the hands of tenants at will; where this is the 
caſe, there ſeems room to contend, that the deed, though 


void as a bargain and ſale for want of inrolment, may ope- 


rate as a grant of the reverſion expectant on theſe particulaz 
eſtates. 1 


373. b. (2) after, deſcending on him, 
Unleſs perhaps it ſhould be conſidered that every parti- 


cular eſtate in remainder is carved out of, and a part of the re- 
verſion, and conſequently equally entitled to protection. 


379. b. (1) at the Zud. 


Another mode is ſuggeſted by Mr. Fearne in his Eſſuy 
on Contingent Remainders, 4th edition, fol. 509. note. 
« The lands,” ſays he, « may be limited to the appointees 
« of the purchaſor in the fulleit manner: and on default of 
« appointment, to the uſe of him and his aſſigns during his 
« life; and from and after the determination of that eſtate, 
« by any means, in his life-time, to the uſe of ſome per- 
« ſon and his heirs, during the natural life of the purcha- 
« ſor in truſt for him and his aſſigns ; and from and after 


« the determination of the eſtate ſo limited in aſe to the 


« ſaid truſtee and his heirs, ro the uſe of the purchaſor, 
« his heirs and aſſigns, for ever.“ | 


384. a. ( 1) after, Feffory Palmer.“ 


This dickum of Sir Jeffery Palmer has been ſome- 


times cited to prove that it is not ſafe for purchaſors to 
take a conveyance by leaſe and releaſe, or bargain and 
ſale enrolled, if the conveyance. be from the truſtees, and 
they do not convey by the word graze. It is ſaid that 
commons, or advowſons, or other things which be in grant, 


will not, if they are ſevered from the inheritance, paſs with- 


out the word grant. But this is a miſtake, and by no 
means warranted by Sir Jeffery Palmer's dictum, which 
evidently applies only to convevances by feoffment; in 
which caſe commons in groſs, &c. lying in grant would net 
paſs by the livery, and therefore without the word grant, of 
ſome other word of a ſimilar operation, would” not paſs by 
the charter of feoffment, But in the caſe of a'lzaſe and re- 
leaſe, there is no doubt but any thing which lies in grant, 
will veſt in the vendee, by the leaſe for a year; and that a 
releaſe, without the word grant, would operate by way of” 
enlargement to give the releaſee the fee. So in the caſe 
of a bargain and ſale enrolled, any thing which lies in 
grant will veſt in the bargainee by tune ſtatute of uſes with- 
out the word grant. Upon the whole therefure there is no 
ſuch peculiar operation in this famous monoſyllable, as to 
| 3 make 
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make it either dangerous for a truſtee to convey by it, or 
eſſential for a purchaſor to require it. 


I bid. ar the End. 


To explain more fully, what is ſaid above, it may be 
proper to ſtate at length, the operation of the word “ grant“ 
or © give,“ in conveyances of eſtates in fee ſimple, in gifts 
in tail, in leaſes for life, and in leaſes for years.—1/f. As 
to the operation of the word * grant” or © give,“ in conveys 
ances of eſtates in fee ſimple, it is to be obſerved, that, till 
the practice of ſubinfeudation was inhibited by the ſtatute 
quia emptores terrarum, lands might be granted, either to 
be held of the grantor himſelf, or to be held of the chief 
lord of the fee. When they were granted to be held of 
the grantor himſelf, at leaſt if the grant were made by the 
word © dedi,” there, without any other warranty, the 
feoffor and his heirs were bound to warranty. This is 


enacted by the ſtatute de bigaints, ch. 6. and we have lord 
Coke's authority that this ſtatute was only declaratory of 


the common law, in this reſpect. The reaſon for implying 
warranty, in this caſe, is by his lordſhip ſaid to be, that, 
« where didi is accompanied with a perdurable tenure of 
* the feoffor and his heirs, there ded; importeth a perdur- 
« able warranty for the feoffor and his heirs to the feoffee 
« and his heirs.” 2. Inſt. 275. The warranty in this in- 
ſtance was therefore a conſequence of tenure, (ant. 101. b.) 
and ſo neceſſary a conſequence of it, that, where an expreſs 
and qualified warranty was introduced, 1t did not reſtrain 
or circumſcribe the expreſs warranty. Where lands were 
granted to be held of the chief lord of the fee, there the 
tenancy was of the chief lord, and no tenure ſubſiſted be- 
tween the grantor and the grantee. Warranty, therefore, 
being a conſequence of tenure, did not hold in theſe caſes 
between the grantor and grantee, as there was no tenure 
between them to raiſe it. Still, the grantor was ſuppoſed 
to be bound by his own gift. The word © give,“ there- 
fore, imported, in this caſe, a warranty to him. But this 
was perſonal to the grantor ; it did not apply to the heir, 
and it could not affe& him without working that involun- 
tary alienation, which, in a caſe of that nature, the juriſpru- 
dence of thoſe times did not readily admit. The ſtatute 
« quia emplores terrarum,” put an end to the ſubinfeuda- 
tion of fee ſimple eſtates, and of courſe put an end to the 
warranty we have been ſpeaking of, as incident to grants 
of lands in fee ſimple, to be held of the grantor and his 
heirs. The conſequence was, that, after the ſtatute quia 
emptores terrarum, there was no caſe, except that of homage 
- aunceftrel, in which warranty, unleſs it aroſe from the ex- 
preſs contract of the parties, bound more than the donor, 
or bound him longer than the term of his life, 2dly, But 
«with reſpect to eftates tail and leaſes for life, the judges took 
this important diſtinction, that, where a perſon ſeized in fee 
granted for life or in tail, reſerving the reverſion in him- 
ſelf, the grantees of the particular eſtates held of the rever- 
fioner, and he of the chief lord: where a perſon granted for 
life or in tail, with the remainder over in fee ſimple, both 
the tenants of the particular eſtates, and the remainder- 
men, held of the chief lord. In the former caſe, therefore, 
the tenure between the donor and the donees ſtill ſubſiſting, 
the law remained as it did before the ſtatute, that is, when 
thoſe eſtates were created by the word © dedi, both the 
donor and his heirs, were, in conſequence of the tenure, 
obliged to warranty. Thus it ſtood in reſpect of grants in 
fee ſimple, in tail, or for life; and in all theſe caſes the 
warranty muſt be underſtood in its ſtrict legal import, as 
implying an obligation in the lord to acquit his tenant 
againſt the ſuperior lord, where there was a ſeignory para- 
mount, and to give the tenant a recompence in caſe of 
eviction. 3dly, But in leaſes for years, (to which the ſub- 
ject now leads), the caſe is very different, A leaſe for 
ears, (ſee Bacon's Abr. tit. Leaſes and Terms for Years), 
is a contract between the leſſor and the leſſee for the poſ- 
ſeſlion and profits of land on the one fide, and a recom- 
pence, rent, or other income on the other. As tlie leſſor 
contracts, that, the leſſee ſhall hold the land, he cannot 
claim it in oppoſition to his covenant.— Thus he parts with 
the land during the term; but his ſuppoſed parting with 
the land, and the intereſt of the leſſor in it, during the 
term parted with, was rather a conſequence of law accruing 
from the contract, than the contract for the enjoyment, a 
conſequence of law, accruing from the parting with the 
land. The tenant, therefore, had only the perception of 
the profits, and was conſidered to hold the poſſeſſion for the 
reverſioner. The conſequence was, that whoever recovered 
the freehold, reduced the term, whether the recovery were 


Of Warrantie. 


Seck. 733. 
true or feigned. As the poſſeſion was not conſidered to 
be in the leſſee, there was originally no means by which he 
could recover it. His only remedy was in conſequence of 
the contract, which conſtituted the leaſe. By virtue of that, 
the words “yielding and paying,“ &c. were conſtrued a 
covenant in favour of the lord, which enabled him to re- 
cover his rent by an action of covenant or an action of debt, 
and the words, “grant, demiſe, &. were conſtrued a co- 
venant in favour of the tenant, which enabled him to reco- 
ver damages as a recompence for the poſſeſſion loſt. In 
this ſenſe they are ſaid to imply a warranty. From the 
warranty of freehold eſtates it differs in its nature, as that 
ariſes from tenure, this from contract; and in its operation, 
as that, being a conſequence of tenure, 1s not modeled by 
expreſs warranties, this, ariſing from the contract of the 
parties, is conſidered to be modified and regulated by any 
expreſs covenants inſerted in the leaſe. See Spencer's caſe, 
5. Rep. 17. r. Lev. 57. 1. Mod. 113. and Clarke v. 
Samſon, 1. Vez. 101. Lord Coke. ant. 101. b. 309. a. 
expreſsly ſays, that, warranty cannot be annexed to chattels 
real or perſonal ; for, ſays his lordſhip, if a man warrants 
them, the party ſhall have covenant or action upon the caſe. 
Thus, therefore, the law ſtands ſince the ſtatute guia' emp- 
tores. In all caſes of homage aunceſtrel, if any ſuch now 
exiſt, (which is at lcaſt doubttul), the doctrine of warranty 
remains as it did before the ſtatute, that is, —if the grant 
was made by the word “ di, it imports a warranty. In 
other caſes it may be expreſſed as the parties think proper: 
if it be not expreſſed, then, in conveyances in fee ſimple, 
it is not implied by the word “ grant“ or any other word, 
except the word © give; and then it holds only during 
the life of the grantor : in gifts in tail, and in leaſes for 
life, by the wor give, where the reverſion is left in the 
donor, the tenure between him and the donee or leſſee ftilt 
continues. Of that tenure it is a neceſſary conſequence of 
law, and is not conſidered to be reſtrained by any expreſs 
covenants. In leaſes for years rendering rent, warranty, 
conſidering it to import a covenant for the quiet enjoyment 
of the term, is of the eſſence itſelf of the leaſe; but the 
leaſe being originally founded on contract, any of its terms 
may be varied by the parties themſelves at their pleaſure, 


and is in fact conſidered as varied pro tanto by the inſertion 


of any expreſs covenant. But the effect of an expreſs co- 
venant in reſtraining the effect of an implied general cove- 
nant is not to be confounded with the effect of a particular 
covenant in reſtraining the effect of an expreſs general co- 
venant, as the latter is not reſtrained by a ſubſequent co- 
venant, unleſs it can be conſidered as part of the general 
covenant, See Nokes's caſe, 4. Rep. 80. and 1. Saund. 60. 
It may happen, that, 4 perſon having a term of years only, 
conveys the lands as an eſtale in fie fimple to another and 
his heirs, by the word “ grant.“ But this cannot amount 
to a warranty of the lands, for the term. The operation of 
the word “ grant”” in implying a warranty in the creation 
or aſſignment of a term, ariſes from implication only, that 
is, from the law's preſuming, by the party's uſing the word 
“ grant,“ that he intended to warrant the lands as a term. 
But his expreſsly treating the land in the deed as a fee ſim- 
ple eſtate, and expreſsly conveying it as ſuch, neceſſarily 
rebutts every implication of its being his intention or un- 
dertaking to convey it as a term of years. In what has 
been ſaid above, the grantor is conſidered as the real owner 
of the land, receiving the purchaſe money, or other confi- 
deration of the eſtate or intereſt parted with. In this caſe, 
independently of all conſtruction of particular words, there 
is great reaſon to conſider him bound to warranty the pro- 
perty he parts with, as he receives the benefit of it. In 
tae caſe of a truſtee, this ground of raiſing or implying an 
obligation of warranty neceſſarily fails. Upon'the whole, 
to apply what has been ſaid to the point mentioned at the 
beginning of the note, it appears clear, that whenever there 
is a deed, on the face of which the truſtee is party, and con- 
veys, merely as truſtee, there is no ſubſtantial objeQion to 
his conveying by the word “ grant.” If the lands are 
freehold, it is clear that no warranty or covenant is im- 
ported by it; if it happens that they are held for a term of 
years only, all implication of an intention or undertaking” 
to convey them for the term, is neceſſarily rebutted by 
their being treated in the deed, and conveyed by the party, 
as a fee ſimple eltate ; and if any ſuch warranty or cove- 
nant would otherwiſe be implied, it would be reſtrained, by 


his covenant, that, he himſelf has done no act to encumber, 


to a warranty or covenant againſt his o acts. To obviate, 

however, every doubt which may be entertained on this 

ground, it is uſual to make the truſtee convey “ according. 

66 to his eſtate, rigltt, of intereſt, but not further or —_— 
| | | « wiſe, 


Lib. 3. 


« wiſe,” —or to expreſs that he grants, & c. © not as war- 
« ranting the title, but in order to paſs or convey the 
c lands. Whenever the former words are inſerted, care 
ſhould be taken to make them referrible to the truſtee only, 
and not to the owner of the fee; who, in expreſs contra- 
diction from the guarded mode of conveyance applied to 
the truſtee, ſhould be made to“ grant, &c. „ fully and 
« abſolutely.“ 

It remains to enquire, what remedy a perſon purchaſing 
under a defective title, has, excluſively of the purchaſer's 
warranty or covenants, or where the title 1s ſubject to a de- 
fect, which the warranty or covenants do not reach. In 
every caſe where the ſeller conceals from the purchaſer 
the inſtrument or the fact which occaſions the defect, or 


conceals from him an incumbrance to which the eſtate is 


ſubjeR, it is a fraud, and the purchaſer has the remedy of 
an action on the caſe, in the nature of an action of deceit. 
But a judgment obtained after the death of the ſeller, in an 
action of this nature, can only charge his property as a 
ſimple contract debt, and will not, therefore, except under 
very particular circumſtances, chirge his real aſſets. A 
bill in chancery, in moſt caſes, will be found a better re- 
medy. It will lead to a better diſcovery of the conceal- 
ment, and the circumſtances attending it, and may in ſome 
caſes enable the court to create a truſt in favour of the in- 
jured purchaſer. But where the inſtrument or the fact, 
which occaſions the defect of the title, or the inſtrument 


creating the incumbrance, is produced, the purchaſer has 


fair notice given him of it, and if the covenants do not ex- 
tend to it, he appears to be without remedy, unleſs he can 
avail himſelf of the covenants of the earlier vendors, many 


of which are inherent to the lands, and to ſome of which, 


as the covenant for quiet enjoyment, there is no objection, 
on account of their antiquity, where the breach is recent. 
It ſometimes happens, that, a purchaſer conſents to take a 
defective title, relyiag for its ſecurity on the purchaſer's 
covenants, Where this is the caſe, this ſhould be particu- 
larly mentioned to be the agreement of the parties; as it 
has been argued, that, as the defect in queſtion was known, 
it muſt be underſtood to have been the agreement of the 
purchaſer to take the title, iubject to it, and that the cove- 
nants for the title ſhould not extend to warrant it againſt 


this particular defect. 


391. a. (2) 


The offence of ?zz #Muvn1rE, is called from the words of 
the writ preparatory to its proſecution. It is deſcribed, by 
Mr. juſtice Blackſtone, book 4. c. 8. to be, © introducing 
« a foreign power into the land, and creating :mperium in 
et 7mperio, by paying that obedience to papal proceſs, which 
« conſtitutionally belonged to the king alone.” To explain 
fully this offence, and the laws of recuſancy mentioned in 
this place, by lord Coke, it is neceſſary, I. to ſtate the laws, 
which were paſt before the Reformation, to reſtrain what, 
in the law of England, was termed, papal proviſion, or 
the pope's preſenting to Engliſh benefices,—and papal 
proceſs, or the pope's interfering in the proceſs of the 
eccleſiaſtical courts of England. This will lead, II. to a 
ſtatement of the laws, which, ſince the diviſion of the 
churches at the Reformation, have been paſt againſt thoſe, 
who, from their remaining in communion with the ſee of 
Rome, have received, in the laws of England, the appella- 
tion of papiſts, and perſons profeſſing the popiſh religion. 
III. After this, will be ſhewn the effect and operation of 
the laws, which have been paſt, in the preſent reign, to 
relieve perſons of that deſcription. IV. Some general ob- 
ſervations will then be offered, to point out the particu- 
lar laws, to which his majeſty's Engliſh ſubjects in commu- 
nion with the ſee of Rome are ſtil] expoſed, but which do 
not, in any reſpect, affect Engliſh proteſtant diſſenters ; 
and ſome remarks on the operation of the toleration act, 
and the act for quieting corporations, ſo far as they affect 
Roman catholics,—on the right or obligation of Roman 


catholics to ſerve in the militia, and to ſerve on juries, and 


on their right to be admitted to factories, and to hold 
offices exerciſcable abroad. 

I. Nr RESPECT TO PAPAL PROVISIONS AND PAPAL 
PROCESS :>—The 31. Edw. 1. is ſaid to be the foundation 
of all the ſubſequent ſtatutes of præmunire. It recites, that, 
the abbots, priors, and governors, had, at their own pleaſure, 
ſet diverſe impoſitions upon the monaſteries and houſes in 
their ſubjection; to remedy which, it was enacted, that, in 
future, religious perſons thould ſend nothing to their ſupe- 
riors, beyond the ſea; and that, no impoſitions whatſoever 


ſhould be taxed by priory aliens, By the 25. Edw, 3. ſtat. 6. 
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27. Edw. z. fat. 1. c. 4. and Nat. 2. e. 1, 2, 3, 4. it 
was enacted, that, the court of Rome ſhould preſent or col- 
late to no bithoprick or living in England: and that, if any 
one diſturbed any patron, in the preſentation. to a living, 
by virtue of papal proviſion, ſuch provitor ſhould pay fine 
and ranſom to the king, at his will, and be 1mprifoned, 
till he renounced ſuch proviſion. Ihe ſame puniſument 
was iaflicted on ſuch, as ſhould cite the king or any of luis 
ſubjeas, to anſwer in the court of Rome. By the 3. 
Rickard 2. ch. 3. and 7. Richard 2. ch. 12. it was enact. 
ed, that, no alien ſhould be capable of letting his benefice 
to farm; and thai, no alien ſhould be capable of being 
preſented to any eceleſiaſtical preferment, under the penalty 


of the ſtatute of proviſors. By the ſtat. 12. Richard 2. 
c. 15. all liegemen of the king, accepting of a living, 


by any foreign proviſion, were put out of the king's pro- 
tection, and the benefice made void. To which, the 13. 


Richard 2. ſtat. 2. c. 2. adds baniſhment and fortciture of 
lands and goods; and by c. 3. of the ſame ſtatute, it was 


enacted, that, any perſon bringing over any citation or ex- 


communication, rom beyond ſea, on account of the execu- 


tion of the foregoing ſtatutes of provitors, ſhould be impri-. 
ſoned, forteit his goods and lands, and moreover ſuffer pala 


of life and member. In the writ for the execution of tchefe 
ſtatutes, the words præmunire facias, being uſed, to com- 
mand a citation from the party, have denominated, in com- 
mon ſpeech, not only the writ, but the offence itſelf of main - 
taining the papal power, by the name of præmunire. The 
16. Richard 2. c. 5. which is the flatute generally refer- 
red to by all ſubſequent ſtatutes, is uſuaily called the ſta- 
tute of præmunire. It cnacts, that, whoever procures at 


Rome, or elſewhere, any tranſlations, proceſſes, excommu- 


nications, bulls, inſtruments, or other things, which touch 
the king, againſt him, his crown, and realm, and all per- 
ſons aiding and afhiting therein, thall be put out of the 
king's protection; their lands and goods foricited to the 
king's uſe; and they ſhall be attached by their bodies, 


to anſwer to the king and his council, or proceſs of proe-. 


munire facias ſhall be made out againſt them, as in other 


caſes of proviſors. By the 2. Henry 4. c. 3. all perſcns, . 
who accept any proviſion from the pope, to be exempt from 
canonical obedience to their proper ordinary, were alio ſub- 
jected to the penalties of premunire. This is aid to he 


the Jaſt antient ſtatute concerning this vifence, till the ſe- 
paration of the church of England from the church of 
Rome, in the reign of Henry 8. The penalties of præ- 
munire have been ſince applied to other offences, ſome of 


which bear more, ſome lels, and lome no relation to this ori- 
ginal offence. Its puniſhment is to be gathered from the 
foregoing ſtatutes, and is thus ſhortly tummed up by fir 
Edward Coke, „That, from the conviction, the defendant. 


« thall be out of the king's protection, and his lands and 
« tenements, goods and chattels, forfeited to the king; 
« and that, his body ſhall remain at the king's pleaſure, or, 
« as Other authorities have it, during his life.” Such is 
the offence of præmunire, and ſuch its puniſhment by the 
law of England. Whenever 1t 1s faid, that, a perion, by 


any act, incurs the penalties of a præmunire, it is meant to 


expreſs, that, he thereby incurs the penalties, winch, by 
the different ſtatutes we have mentioned, are inflicted for 
the offences therein deſcribed. This account of the: of- 
tence of premunire, and it's puniſhment, is taken, or ra- 


ther copied, from fir William Blackitone's 4th Commen- 


tary, chap. 8. 

II. YiT# RESPECT TO THE LAWS, WHICH, SINCE THA 
SEPARATION OF THE CHURCH OF ENGLAND FROM THE 
CHURCH OF RoME, AT TUE TIME OF THE REFORNATION, 
HAVE BEEN PAST AGAINST THOSE, WHO REMAINED IN 
COMMUNION WITH THE SEE OF RoME,—the laws againſt 
them may be reduced under fve heads: — II. iſt. The 
firſt, are thoſe, which ſubject them to penalties and punijaments 
for exerciſing their religions worſhip ;— under which head, 
may be ranked, the laws reſpecting their places of educa- 
tion, and the minilters of their church. By theſe laws, if 
any Engliſh prieſt of the church of Rome, born in the do- 
minions of the crown of England, came to England from 


beyond the ſeas, or tarried in England three days, with-_ 


out conforming to the church, he was guilty of higa 
treaſon; and thoſe incurred the guilt of high treaſon, who 
were reconciled to the ſee of Rome, or procured others 
to. be reconciled to it. By theſe laws alſo, papiſts were 


totally diſabled from giving their children any education 


in their own religion: if they educated their children at 
home, for maintaining the ſchool-maſter, if he did not 
repair to church, or was not allowed by the biſhop of the 


dioceſe, they were liable to forfeit C. 10. a month, and 


the 


, 
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the ſchool-maſter was liable to ſorfeit forty ſhillings a day; 
if they ſent their children for education to any ſchool of 


their perſuaſion abroad, they were liable to forfeit C. ioo. 


and the children ſo ſent were diſabled from inheriting, 
purchaſing or enjoying any lands, profits, goods, debts, 
daties, legacies, or ſums of money.—Saying maſs was 
puniſhable by a forfeiture of 200 marks: hearing it, by a 
for{eiture of 100. See 1. Eliz. ch. 2. 23. Eliz. ch. 1. 
27. Eliz. ch, 2. 29. Eliz. ch. 6. 35. Eliz. ch. 2. 2. Jac. 1. 
ch. 4. 3. Jac. 1. ch. 4, 5. 7. Jac. I. ch. 6. 3. Car. 1. ch. 2. 
25. Car. 2. ch. 2. 7. & 8. W. 3. ch. 27. 1. Geo. I. 
ch. 13.— II. 24. Under the ſecond head were thoſe laws, 


which puniſhed the Engliſh communicants with the church 


of Rome for no: conforming to the eftabliſhed church. "Viele 


are generally called the ſtatutes of recuſancy. It ſhould be 


obſerved, that, abſence from church, alone, and unaccom- 
panied by any other act, conſtitutes recuſancy, in the true 


tenſe of that word. Till the ſtatute of the 35. Eliz. chap. 2. 


all nonconformilts were coniidered as recuſants, and were 
all equally ſubject to the penalties of recuſancy: that ſtatute 
was the firſt penal ſtatute made againſt popiſh recuſarts, 
by that name, and as diſtinguiſned from other recuſants. 
From that ſtatute aroſe the diſtinction between proteſtant 
and popiſh recuſants; the former were ſubject to ſuch ſta- 
tutes of recuſancy, as preceded that of the 35th of queen 
Elizabeth, and to ſome ſtatutes againit recuſancy, made 
ſubſequently to that time; but they were relieved from 
them all, by the act of toleration, in the iſt year of king 


William's reign. From the 35th Eliz. c. 2. aroſe alſo the 
diſtinction, between papiſts and perions profeſſing the po- 


piſh religion, and popiſh recuſants, and popiſh recuſants 
convict. Notwithſtanding the frequent mention in the ſta- 
tutes, of papitts and perſons profeſſing the popiſh religion, 
neither the ſtatutes themſelves, nor the caſes adjudged upon 
them, preſent a clear notion of the acts or circumitances 
that, in the eye of the law, conſtituted a papiſt, or a per- 
fon projeſſing the popiſh religion. When a perſon of that de- 
ſcription abſented himfelt from church, he filled the legal 
deſcription of a popi/h recuſant : When he was convicted in 
a court of law of abſenting himſelf from church, he was 


termed in the law a poprſh recujant convict : to this mult 


be added the corftradtive recuſancy hereinafter mentioned 
to be incurred by a refuſal to take the oath of ſupre- 
macy.— With reſpe&t to the ſtatutes againſt recuſancy ; 
by theſe ſtatutes, popiſh recuſants convict were puniſhable 
by the cenſures of the church, and by a fine of L. 20, for 
every month, during which, they abſented themſelves from 
church; they were diſabled from holding offices or employ- 
ments; from keeping arms in their houſes ; from maintain- 
ing actions or ſuits at law or in equity; from being exe- 
cuiors or guardians; from preſenting to advowſons ; from 
praciiting in the law or phyſic; and from holding offices, 


| civil or military; they were ſubje& to the penalties attend- 


ing excommunication, were not permitted to travel five 


miles trom home, unleis by licence, upon pain of forfeit- 


ing all their goods; and might not come to court under pain 


of ( 100. A married woman, when convicted of recu- 


ancy, was liable to forſeit two thirds of her dower or 


_ Jointure, She could not be executrix or adminiſtratrix to 
her huſband, nor have any part of his goods; and, during 


her marriage, the might be kept in priſon, unleſs her 
huſband redermed her at the rate of FL. 10. a month, or 
the third part of his lands; popith recutants convict were, 
within three months after conviction, either to ſubmit and 
renounce their religious opinions, or, if required by four juſ- 


| tices, to abjure the realm; and if they did not depart, or if 


they returned without licence, they were guilty of felony, 
and were to ſuffer death as felons.— (See the ſtatutes re- 
ferred to under the former head.).—Il. 3. 4s ro the penal- 


ties or diſubilities attending the refuſal of Roman catholics to 


take th: cath of ſupremacy, the declaration againſt tranſub- 


 ftanuarion, and the declaration againſt popery : It muſt be 


premiled, that, the Roman catholics make no objection to 
take the vat of allegiance, 1. Geo. 2. c. 13. or the oath of 
abjuraiion, 6. Geo. 3. c. 53.—With reſpect to the oath of 
Supremacy, —by the 1it Elizabeth, ch. 1. the perſons therein 
mentioned were made compellable to take the oath of 
ſupremacy contained in that act: by the zd of king James 
the 11it, ch. 4. another oath was preſcribed to be taken, 


commonly called the oath of allegiance and ebedience : 


theſe oaths were abrogated by the 1 of king William and 


queen Mary, ſeſſ. 1. ch. 8. and a new oath of allegi- 
ance and a new oath of ſupremacy were introduced, and 
required to be taken in their ſtead: the ſtatute made in the 


ad lellion of the 1ſt year of king George the iſt, ch. 13. 
contains an oath of ſupremacy, in the ſame words, as the oath 
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of ſupremacy, required to be taken by the iſt of king William 
and queen Mary. By that oath, perſons are made to ſwear, 
that, “ no foreign prince, perſon, prelate, ſtate or potentate, 
* hath, or ought to have, any juriſdiction, power, ſupremacy, 
« pre-eminence or authority, eccleſiaſtical or ſpiritual, with- 
« inthe realm.” It was required to be taken by the perſons 
therein named; it might be tendered to any perſon, by any 
two juſtices of the peace; and perſons refuſing the oath 
ſo tendered were adjudged to be popiſn recuſants convict, 
and to forfeit and to be proceeded againſt, as ſuch. This 
was the conſtructive recuſancy referred to above, It was 
not the offence itſelf of recuſancy, which, as we have already 
obſerved, conſiſted merely in the party's abſenting himſelf 
from church : it was the offence of not taking the oaths of 
ſupremacy, and the other oaths preſcribed by the a& of 
1. Geo. 1., the refuſal of which, was, by that ſtatute, placed 
on the ſame footing, as a legal conviction on the ſtatutes 
of recuſancy, and ſubjected the party refuſing to the 
penalties of thoſe ſtatutes. This was the molt ſevere of 
all the laws againſt papiſts. The puniſhment of recuſancy 


was penal in the extreme; and the perſons objecting to the 


oath in queſtion, might be ſubjected to all the penalties 
of recuſancy, merely by their refuſing the oath, when tender- 
ed to them. It added to the penal nature of theſe laws, 
that, the oath in queſtion might be tendered, at the mere 
will of two juſtices of peace, without any previous infor- 
mation or complaint before a magiſtrate, or any other 
perſon. Thus, by refuſing to take the oath of ſupremacy, 
when tendered to them, they became liable to all the penal - 
ties of recuſancy: and the ſame refuſal, by 7. & 8. Wm. 
3. ch. 4. and 1. Geo. 1. ſt. 2. ch. 13. reſtrained them from 
practiſing the law as advocates, barriſters, ſolicitors, at- 
tornies, notaries, or proctors, and from voting at elections. 
— Il. 4. Vith reſpect to receiving the ſacrament of our Lord's 
Jufper : By the 13. Charles 2. (commonly called the 
corporation act), no perſons can be legally elected to any 
office, relating to the government of any city or corpora- 
tion, unleſs, within a twelve month before, he has received 
the ſacrament of the Lord's ſupper, according to the rites 
of the church of England; and he 1s allo enjoined to rake 
the oaths of allegiance and ſupremacy, at the ſame time, 
that, he takes the oath of office, or, in default of either of 
thele requiſites, ſuch election ſhall be void. —II. 5. As to 
the declaration againſt tranſubſtaniiation : By the 25th Car. 
2. ch. 2. (commonly called the teſt act), all officers, civil 
and military, are directed to take the oath, and make the 
declaration againſt tranſubſtantiation, in the court of King's 
Bench or Chancery, the next term, or at the next quarter 
ſeſſions, or (by ſubſequent ſtatutes), within ſix months, after 
their admiſſion, and alſo, within the ſame time, to receive 
the ſacrament of the Lord's ſupper, according to the uſage 
of the church of England, in ſome public church, imme- 
diately after divine ſervice and ſermon; and to. deliver into 
court, a certificate thereof, ſigned by the miniſter and 
church-warden; and alſo to prove the ſame, by two credible 
witneſſes, upon forfeiture of C. 500, and diſability to hold 
the office.—II. 6. With reſpect to the declaration againſt 
popery : The act palt in the zoth year of Car. 2. ſt. 2. ch. 
1. contains the declaration, and preſcribes it to be made, 
by members of either houſe of parliament, before they take 
their ſeats. By it, they declare their diſbelief of the doctrine 
of tranſubſtantiation, and their belief that, the invocation 
of ſaints, and the ſacrifice of the maſs, are idolatrous, — 
IL 7. With reſpe to the laws affecting iheir landed property : 
— How this was affected by the laws againſt recuſancy, has 
been already mentioned. By the 11. & 12. W. 3. ch. 4. it 
was enacted, that, a perſon educated in the popith religion, 
or profeſſing the ſame, who did not in fix months, after 
the age of fixteen, take the oaths of allegiance and ſupre- 
macy, and ſubſcribe the declaration of the zoth Cha. 2. 
ſhould, in reſpe& of himſelf only, and not of his heirs or 
poſterity, be diſabled to inherit, or take lands by deſcent, 
deviſe, or limitation, in poſſeſſion, reverſion, or remainder : * 
and that, during his life, till he took the oaths, and ſub- 
ſcribed the declaration againſt popery, his next of kin, who 
was a proteſtant, ſhould enjoy the lands, without accounting 
for the profits; and ſhould be incapable of purchaſing ; and 
that, all eſtates, terms, intereſts, or profits out of lands, 
made, done, or ſuffered to his uſe, or in truſt for him, ſhould 
be void. By 3. Jac. 1. ch. 5. 1. W. & M. c. 26. 12. Ann, 
ſt. 2. c. 14. and 11. Geo. 2. c. 17, papiſts, or perſons pro- 
feſſing the popiſh religion, were diſabled from 1 to 

oſ- 


ad vowſons, and other eccleſiaſtical benefices, and to 


pitals and other charitable eſtabliſhments. By annual acts 
of the legiſlature, papiſts being of the age of 18 years, and 
not having taken the oaths of allegiance and ſupremacy, 
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were ſubjected to the burthen of the double land- tax. By 
a ſtatute made in the ſecond ſeſſion of the iſt year of Geo. 
Iſt, ch. 5 5. they were required to regiſter their names and 
eſtates in the manner, and under the penalties, therein men- 
tioned; and by the 3d Geo. 1. c. 18. continued by ſeveral 
ſubſequent ſtatutes, an obligation of enrolling their deeds and 
wills was impoſed on them. Such were the priacipal penal 
laws againſt Roman catholics, immen/us aliarum fuper alias 
acervatarum legum cumulus (Liv. 3. 34.), at the time of the 
acceſſion. of the houſe of Brunſwick. N 

III. WiTH RESPECT TO THE LAWS WHICH HAVE BEEN 


PAST IN THE PRESENT REIGN FOR THE RELIEF O ROMAN 


CATHOLICS III. 1. The only act of any importance, which, 
till the reign of his preſent majeſty, was paſt for their relief, 
(and that operated but in an inc:rect manner for their be- 
nefit), was the ad of the 3d Geo. I. c. 18. On the conſtruc- 
tion of the 11. & 12. Wm. 3. ch. 4. it had been held, that, 
as it expreſs]y confined the diſability of papiſts to take by 
deſcent to themſelves only, and preſerved their heirs and 
poſterity from its operation, it was not to be conſirued as 
preventing the veſting of the freehold and inheritance in 
them, in caſes of deſcent, or tranſmitting them to their 
poſterity ; but that, the diſability reſpected only the pernancy 
of the profits, or beneficial property of the lands, of which 
it deprived them, during their nonconformity. Whether 
that part of the ſtatute, which relates to their taking by pur- 
Chaſe, ſhould receive the ſame conſtruction, was a frequent 
ſubje& of diſcuflion, the ſtatute being, in that branch of it, 
without any limitation. To remedy this, the act, we are 
ſpeaking of, was paſt: it enacts, that, no ſale for a full and 
valuable conſideration, by the owner or reputed owner of 
any lands, or of any intereſt therein, theretofore made, 
or theteafter to be made, to a proteſtant purchaſer, ſhall be 
impeached, by reaſon of any diſability of ſuch papilt, or of 
any perſon under whom he claims, in conſequence of the 
11. & 12. W. z. unleſs the perſon taking advantage of ſuch 
diſability, ſhall have recovered before the ſale, or given 
xiotice of his claim to the purchaſer, or before the contract 
for ſale, ſhall have entered his claim at the quarter ſeſſions, 
and bona fide purſued his remedy. The act then recites 
the clauſes of the 12. & 13. W. 3. diſabling papiſts from 
purchaſing ; and afterwards enacts, that, theſe clauſes ſhall 
not be thereby altered or repealed, but ſhall remain in full 
force. This proviſo is couched in ſuch general wards, that, 
it created a doubt in ſome, whether it did not nearly 
fruſtrate the whole effect of the act. To this it was anſwer- 
ed, that, notwithſtanding the proviſo, the enacting part of 
the ſtatute was in full force for the benefit of a proteſtant 
purchaſer; and that, the proviſo operated only to declare, 
what, papiſts themſelves, ſhould not derive any benefit from 
the act, in any purchaſes they ſhould attempt to wake, under 
the foregoing clauſes. This was conſidered the better opi- 
nion, and on the authority of it, many purchaſes of conſi- 
derable conſequence were made, See alio 6. Geo. 2. ch. 5. 
Thus the laws againſt the Roman catholics ſtood, at the time 
of che acceſſion of his preſent majeſty. During his reign 
two acts, each of great importance, have been paſt in their 
favour.—IIL. 2. By that of the 18th of his reign, ch. 60, 
it was enacted, that, ſo much of the 11. & 12. W. 3. as 
related to the proſecution of popiſh prieſts and jeſuits, and 
impriſoning for life papiſts, who keep ſchools, or to diſable 
papiſts from taking by deſcent or purchaſe, ſhould be re- 
pealed, as to all papiſts or perſons profeſſing the popiſn re- 
ligion, clazming under titles not thentofore litigated, who, 
within ſix months after the act paſt, or their coming of age, 
ſhould take the oath thereby preſcribed. Upon. this act, a 
caſe was decided in chancery, on the 18th of December 
1783, under the name of Bunting v. Williamſon. In that 
caſe, a bill had been filed, claiming an eſtate given to a 
perſon profeſſing the popiſh religion, by will, alledgivg the 
Mcapacity occaſioned by the act of the 11th and 12th of 


king William. The teſtator died many years before, and 


after his death, a ſuit had been inſtituted by another perſon, 
who claimed as his heir at law, and that ſuit was depending 
at the time, when the ſtatute of the 18th Geo. 3. c. 60. was 
paſſed but was afterwards diſmiſſed for want of proſecu- 
tion. The plaintiff filed lus bill, ſome time after the act, 
claiming in right of his wife, as heir at law. The de- 
fendants pleaded their title under the teſtator's will; and 
that, the defendant, who was beneficially intereſted, having 
or claiming the eſtate under that will, had takea the. oath 
preſcribed by the act, and concluded with an averment, that, 
the title had not been before litigated by the plaintiſf, or any 
perſon under whom he claimed. The plaintiffs, on argu- 
ment of the plea, contended, that, the words nat hitherto leti- 
&atea, extended to the calc then before the court, becauſe the 


title had been litigated, and was in litigation at the time 
the act paſſed. But the lords commiſſioners, Athurſt and 
Hotham, were clearly of opinion, that, the plaintiff not hav- 
ing before liugated the title, nor claiming under any perſon 
who had litigated it, the cafe of the defendants was within 
the benefit of the act, notwithſtanding the prior litigation ; 
and the plea was allowed.—LI11. 3. %, reſpe to the ad of 
the 31t of his preſent majifly, cop. 3a. That ſtatute miy 


be divided into ſix parts: The iſt, contains the deciara- 


tion and oath afterwards referred to in the body of the act, 
and preſcribes the method of taking it: The 20, is a repeal 
of the ſtatutes of recuſancy, in favour of perions taking the 
oath thereby preſcribed: The 3d, is a toleration, under 
certain regulations, of the religious worſhip of the Roman 
catholics, qualifying in like manner, and of their ſchools for 


education: The 4th, enacts, that, in future no one ſhall be 


ſummoned to take the oath of ſupremacy pretcribed by the 
wt W. and Mary, ſect. 1. c. 8. and iſt Geo. 1. ſect. 2. 
cap. 13. or the declaration againtt tranſubſtantiation requir- 
ed by the 25th Ch. 2.;—that, the 1ſt W. and Mary, ſect. 1. 
ch. 9. for removing papiſts or reputed papiſts from the 
Cities of London and Weſtminſter ſhall not extend to Roman 
catholics, taking the appointed oath ;—and that, no peer of 
Great Britain or Ireland, taking that oath, fhall be liable 
to be proſecuted for coming into his majeſty's preſence, or 
into the court or houſe where his majeſty reſides, under 
the zoth Car, 2. ſtat. 2. ch, 1.: The 5th part of the 
act, repeals the laws requiring the deeds and wills of Roman 
catholics to be regiſtered or inrolled : The 6th diſpenſes 
perſons acting as a counſellor at law, barriſter, attorney, 
clerk, or notary from taking the oath of ſupremacy or 
the declaration againſt tranſubilantiation. — The firſt part 
of the act gives riſe to O obſervations, The declaration 


preſcribed by the act, is contained in theſe words:“ I, 4. 
« B. do hereby declare, that I do profeſs the Roman 


« catholic religion.” Till the paſſing of this act, the per- 
ſons, who were the ſubje& of it, were known in the Engiiſh 
law, by the name of papiits, reputed papiſts, or perſons 
profeſling the popiſh religion. By requiring this declaration 


from them, the law has impoſed on them, and probably will 


in future recognize them by, the name of Roman ca:aolics. 
Still, when the antient penal laws againſt them are to be 
mentioned with profeſſional accuracy, it may ſometimes be 
found neceſſary, (and this necebity has been experienced in 
the courle of this annotation), to mention them, under the 


name applied to them by the abrogated law. The other 


obſervation is of more importance. As ihe bill was originally 
framed, and as it ſtood, when, having paſt the commons, it 
was brought into the houſe of lords, the firit clauſe in it 
directed, that, the oath contained in the act of the 18th 
year of the reign of his preient majeſty, ſnould be taken no 


longer; but that, the oath appointed by the bill, ſhould, ia 


future, be adminiſtered in its ead, and ſaould give the ſame 
benefits and advantages, and ſhould operate to the ſame 
effects and purpoſes, as the oath contained in the 18th of his 
preſent majeſty. This clauſe was altered, in the houſe of 
lords, to the form, in which it now ſtanas. It does not ex- 
preſs, that, the oath contained in it thall entitle the perſons 
taking it, to the benefits of the act of the 18th of his preient 
majelty: it only exprefies, that, it ſhall be lawful for ca- 
tholics to take the oath of the 3.11t of his preſent mæjenly. 
at the places and times, and in manner therein mentioned. 


Thus, it is very uncertain, whether perſons taking only the 
oath preſcribed by the 3iſt of his preſent majeſty, will be 


entitled to the benefit of the act of the 18th of his preſem 
majeſty, ſo as to be relieved from the penalties and ditabi- 
lities, from which, the perſons taking the oath preſcribed 
by that act, were releaſed by it. The chief of theſe penal- 
ties and diſabilities were thoſe inflicted by the 14th and 


12th W. 5., which diſabled them from taking by deſcent 


or purchaſe. From theſe penalues and diſabilities they are 
expoſed to much real grievance, It ieems, therefore, ad- 
vi 


iſeable for every Roman catholic, who withes to be 


ſecure in the enjoyment of his landed property, to take both 
the declaration and oath preſcribed by the act of the 31ſt. 
and the oath preicribed by the 18th of his preſeat majeſt. 
III. 4. 4s to the double land ax, that, being impoied by 
the annual land tax act, a repeal of it could not be effected 


by any proſpective act. It is repealed by omitting from 


the annual land tax act, the clauſe impoſing it, The 
land tax act of the year 1794 contains allo a clauſe, 
which, after reciting,. thai, lands formerly liable to a 


double aſſeſſment, were then poſſeſſed by proteſtants, enact- 
ed, that, where any place, in conſequence ot that circum- 


ſtance, ſhould be rated, at more than four ſhillings in the 


pound, the commiſſioners might, on complaint, examine ins | 
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the truth of the complaint, and certify the ſame to the barons 
of the exchequer, before the 29th of the following Septem- 
ber, who were to diſcharge the exceſs by the following No- 
vember. . | 

IV. WiTH RESPECT TO THE COMPARATIVE SITUATION 
or THE PROTEST ANT DISSENTERS AND THE ROMAN CATHO=> 
LIce, AS TO THE PENALTIES AND DISABILITIES TO WHICH 
THEY ARE SUBJKCTED BY LAW, IN CONSEQUENCE OF THEIR 
RELIGIOUS PRINCIPLES Zit has been already ſhewn, how 
the law ftands on the corporation and teſt acts.—IV. 1. The 
ſtatute of the 1 William and Mary, (commonly calied the 
toleration act), exempts all diſſenters, except papiſts and ſuch 
as deny the Trinity, from all penal laws relating to religion, 
provided they take the oaths of allegiance and ſupremacy, 
and ſubſcribe the declaration againſt popery, and repair to 
ſome congregation. regiſtered in the biſhop's court, or ar 
the ſeſſions, But there is nothing in this act, which diſ- 
penſes, either with the teſt act or the corporation act, ſo 
tar as they impoſe the obligation of receiving the ſacrament 
of our Lord's ſupper on perſons ſerving in offices, or elected 
to ſerve in corporations; and there is nothing in the act of 
the 31it of his preſent majeſty, which diſpenſes catholics 
from that obligation, in caſe of their ſerving in offices, or 
being admitted into corporations. With reſpeR therefore 
to the % act and corporation att, theſe are the only acts 
which ſubject the proteſtant diſſenters to any penalties or diſ- 
abilities; to theſe the Roman catholics are ſubject equally 
with the proteſtant diſſenters: there is, therefore, no pe- 
nalty or Haabitty that affects the proteſtant diſſenters, to 
which Roman catholics are not ſubject equally, but there 
Rill remain ſeveral penalties and diſabilities to which Ro- 
man catholics are ſubject, that do not in auy reſpect affect 
the proteſtant diſſenters. The principal of theſe are, that 
by the zo. Car. 2. Roman catholics, in conſequence of re- 
- Fuſing the oath of ſupremacy or the declaration againſt 
popery, are diſabled from fitting in either houſe of parlia- 
ment; by the 7th and 8th of Wm. 3. ch. 27. thoſe who 
refuſe to take the oath of ſupremacy, are diſabled from vot 
ing at elections; and by ſeveral ſtatutes, Roman catholics 
are diſabled from preſenting to advowſons. This is pecu- 
Jar to them, quakers and even jews having the full enjoy- 
ment of the right of preſentation. It is to be obſerved, 
that, no perſon can be preſented to a living who has not 
been ordained according to the rites of the church of Eng- 
land. Previouſly to his ordination, he is examined on his 
faith and morals by his biſhop; he takes the oath of alle- 
giance and ſupremacy, and ſubſcribes the 39 articles; and 
previouſly to his admiſſion, he ſubſcribes the three articles 


reſpecting the ſupremacy, the Common Prayer, and the 39 


articles; and he makes the declaration of conformity. By 
the ad of uniformity, 13. and 14. Car. 2. c. 4. he is bound 
to uſe the Common Prayer and other rites and ceremonies 
of the church of England. —LV. 2. Upon the corporation act, 

it ſeems to have been the prevailing opinion, that, the elec- 
tion of a perion, who did not comply with the requiſites of 
that ſtatvte, and all the acts done by him, were void. To 
prevent the conſequences of this, the ſtatute of the 575 
Geo. 1. was paſt, intituled, © An act for guieting and 2 - 
« bliſhing corporations,” bY which it was enacted, that, no 
incapacity, diſability, forfeiture, or penalty ſnould be incur- 
red, unleſs the perſon were removed, or a proſecution 
againſt him commenced, within ſix months after his election. 
It was alſo enacted, that, the acts of the perſon, omitting to 
qualify, ſnould not be avoided. Upon this act, an important 
queſtion aroſe, whether diſſenters, being ineligible to public 
offices, could be obliged to fine for not ſerving them. This 
point came to a direct ifſve, in the caſe of Allen Evans, 
eſq. It was finally heard, in the houſe of lords, on the 4th 
February 1767, when it was determined in favour of the 
diſſenters, For the relief of thoſe, who omit to qualify for 
' ſerving in offices, or for being elected into corporations, an 

act of parliament is paſt annually, by which, 5 mention- 
ing the corporation and teſt acts, and ſome others, which 
do not relate to the point under coniideration, it is enacted, 
that, perſons who, before the paſſing of the act, have onnt-. 
ted to qualify in the manner preſeribed by thoſe acts, and 
who ſhall properly qualify before the 25th of the enſuing 
December, ſhall be indemnified againſt all penalties, for- 
feitures, incapacities, and diſabilities, and their elections, and 
the acts done by them, are declared to be good. There is 
nothing in this act which excludes catholics from the bene - 
fits of it.—IV. 2. By the militia act, it is enacted, that, no 
perſcn ſhall be enrolled in the militia, unleſs he takes the 
following oath: « I, A. B. do ſincerely promiſe and ſwear, 
« that, 1 will be faithful and bear true allegiance to his 
« majeſty King George, his heirs and ſucceſiors. And I 
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« do ſwear, that I am & proteſtant, and that I will faithfully 
« ſerve in the militia, within the kingdom of Great Britain, 
« for the defence of the ſame, during the time for which I 
Jam enrolled, unleſs I ſhall be ſooner diſcharged.” It 
ſeems to deſerve conſideratiqn, whether, under the exiſtin 

laws, catholics may not claim to be exempted from ſerving 
in the militia, upon the ſame ground, as, in the cited cafe of 
Allen Evans, the proteſtant diſſenters claimed, and were al- 
lowed, to be exempted from the obligation of ſerving in of- 
ces, viz. That by law they are ineligible, and conſequently 
are not compellable to fine for not ſerving.— IV. 3. With 
reſſect to the right of Roman catholics to ſerve on juries, there 
does not appear to have ever been any law, which ſubjected 
them to any ſuch diſability, except the ſtatutes, generally 
called the ſtatutes of recuſancy. The ſtatute of the 13 
Car, 2. commonly called the corporation act, relates to thoſe 
offices only, which concern the government of cities and 
corporations. The ſtatute of the 25th Car. 2. commonly 
called the teſt act, (ſince explained by the gth of Geo. 2.), 
regards only civil and military offices, Neither of theſe 
acts, therefore, abridges catholics of the right in queſtion. 
With reſpect to the ſtatutes of recaſancy, among other pe- 
nalties to which theſe ſubjected popiſh recuſants convict, one 
was, that, they became liable, upon conviction, to all the 
conſequences of excommunication, and it has been gene- 
rally underſtood, that, perſons excommunicated are diſabled 
from ſerving on juries. We have mere than once obſerv- 
ed, that, in the proper ſenſe of the word, not attending the 
ſervice of the church of England alone, arid unaccompanied 
by any other circumſtance, coiiſtitutes recuſancy. Of this 
non-attendance at church, every Roman catholic, neceſſarily; 
was guilty, and he might be convicted of it by a very 
ſummary proceſs, But till his guilt was eſtabliſhed in 4 
judicial manner, the law did not take notice of it; and 
therefore; unleſs an actual conviction had taken place; he 
was not ſubject to any of the penaltics conſequent to recu- 
ſancy. But it has been mentioned, that, there was beſides 
this, a ſpecies of conſtructive recuſancy, to which every 
catholic was liable, by refuſing to make the declaration 
againſt popery, and to take the oath of ſupremacy. This 
had a more direct operation on their ability to ſerve as 
Jurors. Now as well the declaration againſt popery as the 
oath of ſupremacy might be tendered to a catholic in the 
very court where he preſented himſelf to ſerve as a jury- 
man, A refuſal amounted to conviction ; on conviction 
he became ſubject to all the penalties of excommunication, 
and one of thoſe penalties, (at leaſt, by the opicion of the 
old lawyers), was a diſqualification to ſerve on juries. 
Thus, it was always in the power of the court, and perhaps 
of any two magittrates preſent, to convict, on the ſpot, a 
catholic of recuſancy, and thereby render, problematical at 
leait, his capacity to ſerve as juror. Such appears to have 
been the ſituation of catholics, in this reſpect, previouſly 
to the act of the 3 iſt of his preſent majeſty. Since the pal- 
ſing of that act, they ſtand, as to the ſerving upon juries, 
in the ſame predicament, as the reſt of his majeſty's ſub. 
jects, By that ſtatute, they are freed from the penalties 
incident either to poſitive or to conſtructive recuſancy. It 
is obſervable, that the 8th ſection exempts the miniſters 
of Roman catholic congregations from ſerving on juries; 
it ſeems to follow, that, without this clauſe, they would 
have been liable to ſerve, and conſequentiy, that, all per- 
ſons out of the reach of this clauſe, are in the eye of the 
law ſubje& to the duty, and have, of courſe, the capacity 
of ſerving.—IV. 4. With reſpect to the right of Reman 
catholic merchants to be ſummoned to the meetings of Britiſh 


 fateries abroad, it appears, that they have, and always had, 


a right to be admitted to them. The meetings of the 
factory in Portugal were regulated by the 8. Geo. 1. c. 17. 
but that act contains nothing, which diſcriminates Roman 
catholic, from other merchants. All the foreign factories 
are, therefore, in this reſpect, in the ſame predicament. 
Now, if Roman catholics are excluded from faQories by any 
act, it muſt be, either by the corporation act, cr by the teſt 
act. But with reſpe& to the corporation act, it is to be ob- 
ſerved, that, a factory is not a corporation, in the legal ac- 
ceptance of that word; and even if it were, it would not 
fall within the operation cf the corporation act, as that is 
confined to cities, corporations, &c. within England and 
Wales, and the town of Berwick upon Tweed. The opera- 
tion of the teſt act is more extenſive than the operation 
of the corporation act; it expreſsly mentions his majeſty's 
ravy, the iſlands of Jerſey and Guernſey, and perſons, who 
mould be admitted into any ſervice or employment in his 
majeſty's or his royal highneſs's houſehold, within the diſ- 
tricts therein mentioned. A factory abroad does not, they: 
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vilege of being admitted to the meetings of a foreign 
factory, is not an office, or even a right, of that deſcrip- 
tion, which falls within either of thoſe acts. There is rea- 
ſon to ſuppoſe, that, in point of fact, Roman catholics have 
not generally been ſummoned to attend meetings of fac- 
tories, ſince the year 1720. But no perſon, who is ac- 

uainted with the code of penal law againſt Roman catho- 
hes, particularly the ſtatutes againſt recuſancy, will be ſur- 
prized at this circumſtance, or draw any argument from it 


againſt the right contended for, as the operation and ten- 


dency of thoſe ſtatutes were ſuch, as induced Roman catho- 
lics to forbear aſſerting ſome of their moſt valuable rights, 
even ſuch as were of the moſt indiſputable nature, rather 
than obtrude themſelves into public notice. If they with 
to enforce their right of admiſſion, or their right of voting, 
they ſhould give notice of their deſire to be ſummoned, 
and offer to attend at the meetings; then, if admittance 
ſhould be refuſed them, or their votes rejected, the pro- 
ceedings will be illegal: and not only they, but all other 
perſons ſubject to the proceedings of the factory, will be 
juſtified in refuſing to pay their contribution- money, or to 
comply, in any other manner, with the reſolutions or orders 
of the meeting, Beſides, a refuſal to admit them to the 
meetings, is certainly a perſonal injury; and wherever a 
perſonal injury is done to an Engliſh ſubje& abroad, the 
remedy muſt be ſought in the juriſdiction where the cauſe 
of action happens, if it is ſubject to the king's juriſdiction; 
if the king has no juriſdiction in that place this neceſſarily 
_=_ the king's courts a juriſdiftion, within which it is 
drought, by the known fiction of laying the venue in ſome 
county of England. This is explained by lord Mansfield, 
with his uſual clearneſs and ability, in his argument in 
Fabrigas v. Moſtyn, Cowp. 170. See alſo Phillybrown 
v. Ryland, in Stra. 624, Lord Raymond, 1388. and 
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fore, fall within the operation of that act. Belides; the pri- 8. Mod. 354. It is to be obſerved, that, in the great caſe 


of Aſhby v. White, where an action was brought againſt an 


officer, for refuſing a man's vote at an election; the only 
ground for queſtioning the action was, that, there, the houſe. 
of commons had ſpecial juriſdiction. See 6. Mod. 45. 


I. Salk. 19. 1. Bro. Parl. Ca. 45. This, it is evident, 
does not apply to the caſe now under diſcuſſion. What has 


been ſaid of the right of Roman catholics to inſiſt on be- 


ing admitted to the meetings of Engliſh factories, abroad, 
and of their means of redreſs, in caſe of refuſal, applies, 
with proper qualifications, to every other caſe, of a ſimilar 
deſcription, where their right of admiſſion, acting, or voting, 
is refuſed them,—LV. 5. With reſped to the riglit of Roman 
catholics to hold offices exerciſeable abroad; — It has been ob- 
ſerved, that, the corporation act extends only to cities, &c. 
within England and Wales, and the town of Berwick upon 
Tweed; that, the teſt act mentions only thoſe places, and 
his majeſty's navy, and Jerſey and Guernſey ; and that, 
the 3 iſt of his preſent majeſty repeals the ſtatutes of recu- 
ſancy, and relieves from the penalties impoſed on Roman 
catholics refuſing the oath of ſupremacy, and the declara- 
tion againſt popery: it ſeems therefore to follow, that, there 
is now in force, no law which diſables Roman catholics 
from holding offices wholly exerciſeable abroad, or from 
ſerving or holding offices under the Eaſt India company, in 
their foreign poſſeſſions. Beſides, upon the conitruttion of 
theſe laws, and of every other law ſuppoſed to affect the 
Roman catholics, there ſeems reaſon to think, that, the 
ſame ſpirit, which induced the legiſlature to repeal ſo large 
a proportion of the penal code againit them, will influence 
the judicature in their conſtruction of the unrepealed part 
of that code, or of any other ſtatute unfavourable to them, 
in its apparent tendency or operation, ſo far as it may be 


open to a doubtful interpretation. 
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Scribblehill v. Brett, 2056. b. n. 1. Suffolk's(ducheſs of) caſe, 16. b. n. 4 & [A 
Scrogg's caſe, 3. b. n. 3. | Swan's caſe, 88. b. n. 5. 
Sellinger's caſe, 11 F. a. n. 1 5. | Swan v. Broome, 135. a. n. 1. 
oO V. 3 "Y 3 n. 1. Swannock v. Lifford, 208. a. n. 1. 
n's caſe, "> n. 2. n 
Seven biſhops, the caſe of, 120. a. n. 4. ae e E 


215. a. n. 1. 


T. 

Talbot's caſe, 148. b. n. g. 
Talbot v. Braddyl, 203. b. n. 1. 
Taltarum's caſe, 12 1. a. n. 1. 379. b. n. 1. 
Tanfield v. Rogers, 44. b. n. 5. 
Taniſtry (Iriſh) caſe of, 110. b. n. 1. 


Taylor's (Mathew) caſe, 


* 


330. b. n. I. 


| 


of Ca 
Shephard'v. Gray, 48. b. n. 8. 
Sheriff's (the) caſe, 120. a. n. 4. 
Sherman v Collins, 237. a. u. 1. 
Sherwell's caſe, 37. a. n. 2. 
Shopland v. Ridler, 58. b. n. 3. 
Sidney v Perry, 239. a. n. 1. 


E S. 

Taylor v. Shaw, 379. b. n. f. 
Taylor's(the)of Ipſwich caſe, 120. a. n. 4. 
Tenant v. Browne, 113. a. n. 2. 
Teynham(lady)v. Lennard, 89. a. n. 25. 


Thomas v. Boys, 120. a. n. 4. 
Thomas v. Sorrell, 120. a. n. 4. 
Tbomas v. Waters, 120. a. n. 4. 
Thompſon v. Leach, 202. b. n. 2. 
337. b. n. 1. 
Thong v. Bedford, 290. b. n. 1. ſect. 6. 
Thore v. Thomas, 64. a. n. 10. 
Thornborough v. Baker, 208. b. n. r. 
Thornby v. Fleetwood, 132. b. n. 1. 
Thorne's caſe, 54. b. n. g. 
Thoroughgood's caſe, 48. a. n. 4. 
Thorp v. Wilby, 239. b. n. 1. 


. a. n. 3. _ * 
n. 4. 

Thyn v. Cholmley, 153: b. n. 2. 
Thynne v. Thynne, 32. b. n. 4. 
Tibbett v. Lee, 271. b. n. f. ſect. 3. 


Timberly v. Gregg, 270. b. n. 1. 
Timmins v. Rowlinſon, 270. b. n. 1. 
Tipping v. Coſin, 376. b. n. 1. 
Tiſſen v. Clarke, 239. a. n. 1. 
Tomlinſon v. Dighton, 271. b. n. 1. 
ſect. 3. 

Townley's (Mr.) caſe, 158. b. n. 2. 
Towniend v. Whales, 52. b. n. 2. 
Trafford v. Trafford, 18. b. n. 7. 


Trelawney (fir John) and the biſhop of 
Wincheſter, 44. a. n. 1. 


Trevilian's caſe, 52. a. n. 3 & 7. 5. b. 


n. a. 
Trevor v. Perryor, 208. b. n. 1. 
Trotman's caſe, 52. a. n. 3. 


Tudor v. Samyne, 351. a. n. 1. 
Turner's (ſir Edward) caſe, 35 1. a. n. 1. 
Tyrrell v. Mead and Philſon, 33 1. a. n. 1 


8 U. . 
Van v. Clarke, 237. a. n. 1. 
Vane v. lord Bernard, 220. a. n. 1. 
Udal v. Udal, 218. b. n. 2. 
Vick v. Edwards, 191. a. n. 78. 
Villareal v. lord Galway, 36. b. n. 6. 
Villiers v. Villiers, 290. b. n. 1. ſect. 13. 
Viſſett v. Longdon, 36. b. n. 3. 
Unton's caſe, 84. a. n. 2. 
| Upton v. Dawkins, 122. a. n. 7. 


Wainwright v. Bendloe, 208. b. n. 1. 
Wake's (lord of Liddel) caſe, 1 1 5.a. n. 15. 


Walker v. Lamb, 44. a. n. 1 
Walker v. Nevil, 32. b. n. 4. 
Walker v. Saunders, 351.4. n. 1. 
Wall v. Baker, 24. b. n. 3. 
Walſingham's caſe, 18. a. n. 4. 
Walſop v. Derby, 2 1. a. n. 4. 


Wankford v. Wankford, 264. b. n. 15 


Ward v. Walthew, 187. b. n. 2. 
Warnford's caſe, 53. b. n. 10. 
Warraine v. Smith, 72. a. n. 1. 
Warſcomb v. Carrell, 247. a. n. 2. 
Waſe v. Pretty, 59. a. n. 2. 
Waterer v. Freeman, 161. a. n. 4. ſet. 4. 
Waterford's (merchants of Y caſe, 120. a2. 
n. 4. 
Watse 


Wats v. Dicks, 49. a. n. 1. 
Watſon v. Major, 44. b. n. 8. 
Watts v. Wainwright, 195. b. n. 1. 
Webb v. Herring, 22 f. a. n. 1. 
Webb v. Porter, 21. a. n. 7. 
Weedon's caſe, 1. a. n. 3. 
Weeks v. Peach, 298. a. n. 2. 
Wegg u. Villers, 48. b. n. 8. 52. b. 
.. 
Wentworth's caſe, 34. b. n. 10. 
Wentworth's (lord) caſe, 120. a. n. 4. 
Weſt v. Treude, $7. a. n. 4. 
Weyland's caſe, 133. a. n. 2. 
Whaley v. Tancred, 330. b. n. 1. 
| 332. b. n. 1. 
Whiſtler's caſe, 12 1. b. n. 2. 
Whitchurch v. Whitchurch, 290. b. 
ſect. 13. 
White v. Bacon, 330. b. n. 1. 
Whitehead and others v. Travers and 
others, | 159. a. n. 4 
Whitley v. Beſt, 32. a. n. 5. 
Whitlock's caſe, 214. a. n. 1. 
Wigfall v. Brydon, 284. b. n. 1. 
Wild's caſe, 9. 2. n. 3. 
Wilde v. Francis, 59. b. n. 1. 


| Wilks's (Mr.) caſe 


128. b. n. . 


Wilkinſon v. White, 236. a. n. 1. 


| Willes and others v. Palmer and others, 


164. a. n. 2. 

Willion and Berkley, 43. b. n. 1. 16. a. 
n. 2. 119. a. n. 1. 

Willoughby v. Willoughby, 290. b. 
h. 1. ſect. 13. 
Willoughby (lord) v. Wimbiſh, 304. a. 
| n. 1 


Willowe's caſe, 60. a. n. 1. 
Wilſon v. Fielding, 208. b. n. 1. 
Wimby's caſe, 29. b. n. 1. 
Winchelſea (lord) v. Norcliffe, 208. b. 
ö D. I. 
Wincheſter's (marquis of) caſe, 265. a. 
| n. 1. 

Winchcombe's caſe, 120. a. n. 2. 
Windſor's caſe, 18. a. n. 1. 120. a. 
: ; n. 2. 

Wiſcot's caſe, 184. b. n. 2. 


Withepole's (fir William) caſe, 158. a. 


n. 1. 

Wollenſtone v. Croft and Long, 208. b. 

i | n. 1. 

Wood v. Ingelſole. 28. a. n. 8. 
Woodfall's caſe, 


155. b. n. 5. 
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Worral v. Marlar, | 35m. a. n. 6 


Worſeley's caſe, 123. a. n. 8. 
Wortley v. Watkinſon, 233. b. n. r. 
Wray v. Williams, 208. a. n. 1. 


Wright v. lord Cadogan, Holford and 


others, 195. b. n. 1. 


Wroth's (fir Thomas) caſe, 144. b. n. 1. 


Wyat's caſe, 373.8. 1. 1. 


Wyatt's (fir Thomas) caſe, 2 13. b. n. 1. 


Wyndham's (juſtice) caſe, 189. b. n. 1. 


Wynn v. Humphreys, 215. a. n. 1. 
Wyth v. Blackman, 18. b. n. 7. 
Wytham v. Waterhouſe, 35 1. a. n. f. 

205, | 
Yates v. Compton, 113. a. n. 2. 
York's (archbiſhop of) caſe, 33. a. n. 3. 

Young v. Steele, . 
Voung v. Wright, 120. a. n. 4. 
Young v. Young, 335. b. n. 1. 
Zenger's (Peter) caſe, 155. b. n. 5. 
Zouch's caſe, 247. b. n. 1. 


Zouch v. Parſons, $1. b. n. 3. 246. a. 
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AIDS, aboliſhed by 12. Car. 3 
ALIEN, where he may take and hold, or not, 2. b. n. 2, 3, 


' BEYANCE, of Giles of honour, 16 5. n. 6. 
- - - - - - -, what words will put the fee in, 191. 4. n. 1. 


2 fteehold at common law cannot be in, 


216. a. n. 2. 
ABJURATION, penalties of, 92. b. n. 2. 


' ACCOUNT, award to make, effect of, 139. b. n. 1. 


* -, jointenants and tenants in common may have, 
inter je, 199. b. n. 1. 


ACCESSORIUM, t to Ss terms in oar law It anſwers, 


121. b. n. 6. 
ACRE, contents of, 3. b. n. 4. 
ACTIONS en the caſe, where they lie, a6 a. n. 2. 56. b. 
n. 2. 57-4, n. 1, 2. 4. 81. b. n. 24. 
--- - - - real, diviſion of, 239. a. n. . 
- - - - - - Whether perſonal or mixed, 285.2. n. 1. 
ADMINISTRATION, who intitled to, 10. b. n. 2. 


ADVANCEMENT, what by cuſtom will exclude a chil, 


170. b. n. 5 7» 8. 


ADV OWSON, whether infant may preſent to at any age, 


89. a. n. 1. 


„ - -s Void in the life-time of a biſhop, who after- 


wards " on why the king, and not his executcrs, ſhall 
preſent to, 90. a. n. 4. 

3 ndant to 2 manor, will not paſs by the 
Sing s grant 'of he latter without expreſs mention, 121. b. 


AFFIANCE, whether ſynonymous with marriage, 34. . n. 2. 


AGE, who ſhall have, 24. b. n. 3. 


AGREEMENT, parol, where alle geable in 3 of a 


deed, or not, 222. b. n. 2. 
3. 76. a. 1. 1. 


4+ 5, 6, 7, 8, 9. 39. b. n. 9. 129. b. n. 4 


„„ Who, 128. b. n. 2. | 
-- - friend or enemy, how triable, and capacities of, 


129. b. n. 2, 3. 


ALIENAGE, how it affects the courſe of deſcent, 8. a. . 4, 5. 
ALIENATION, before the ſtat, of quia emptores, Rate of, | 


| ALLEGIANCE, old oath of, 68. b. n. 1. 


— = -, ſee offices, 233. a. n. * 


ALMONER, ollice of, uſually given to the archbiſhop of 
York, 94. a. n. 5. 


AMERCEMENTS, formerly an object of attention, 127, a. 


_— 1 
| ANCESTOR, on ſeveral Bite one to the anceſtor, the 


other to his heirs. See SHELLEY. 


— - - = -, unleſs there is an intereſt in, the heir cannot 
be entitled by deſcent, 386. a. n. 1. 


| ANNUITY, of TER its properties, 2. 2. n. 1. 20. a. | 


1. 4. 


— — 


43. a. n. 2, 3. 
——ü—ũ—— 2 -» fines for, aboliſhed, except by cuſtom, 43-b. 
n. 2. 
. refiraiats impoſed u by the feudal 
ſyſtem, and how eluded, I 2 CV. 6, 7, 8. 
224. a. n. 1. 

—— —5 involuntary, a ſtate of, 191.2, n. 1. ſ. V. 9. 
22 = Condition reſtriclive of, whether good, 
| 2435 a. n. 1. 223. b. n. 1. 

— TT „ What a forfeiture, 233. b. n. 1. 2 

- - - = = - - - = -, obſervations on attempts to refirain, 379. b. 


A, 


ANNUITY, whether aſſignable, 144. b. n. 1. 

APPEAL, effect of proceedings in, 13. a. n. 8. 

APPENDANTS, are ever by preſcription, 122. a. n. 2. 
See ArPURTENAN T. 

APPOINTMENT, uſes limited under a power of will, after 
appointment, precede the eſtates exiſting ſubject to tha: 
appointment, 379. b. n. 1. and ſee Dow a. 

APPRENTICEs, intereſt of matters in their acquired pro- 
Perty, 117. A. n. 1. 


APPURKIENANT and appendant, what things may be to 


what, 121. b. n. 6, 7. 122. a. n. 1. 


——— -, common, where it need not be preſcribed 
for, 122. a. n. 4. 


ARGUMENTS, from inconvenience, their weight, 66. a. n. 1. 
ARMS, aſſize of, 71. a. n. 1. 

ARRECTED, import of the term, 173. b. n. 2. 

ASC ENI, lineal, reaſons for excluding, 11. a. n. 1. 


—— —— » Whether excluded in the Roman law, 11. a. n. 2. 


ASSETS, ads owſon is, 17. b. n. z. 
ARES NEE; who is, 210, a. n. 1. 215. b. n. 1. 


AS ENT, of what it may be, go. b. n. 1. 144. b. 
. 1. 205. A. D. I. 


ASSISE, what ſeiſin will maintain, 202. b. n. 1. | 
 ATTAItNDER, of iſſue in tail, iz vi:4 patris, 22. a. n. 3. 


ATTORNIES, different functions of the Engliſh and the 
Roman la, 368. b. n. 1. 


ATTORNMENT, where formerly compellable, 148. a. n. 3. 


———— 5 „nearly aboliſhed by ſtat, 215. a. n. 2. 
30. . n. 1. 

—— 5d - -, what it gave title to, 330. a. n. 1. 

AUTHORS and WORKS explained or characteriſed: Vi- 
ner's Abr. 9. a. n. 3, Lord Bacon's reading on ſtat. 
of uſes, 13. a. n. 2. 271. b. n. 1. Engliſh edition of 
Plowden's Comment. 23. a. n. 1. Noy's Rep. 54. a. 
n. 10. Sullivan's lectures, 68. a. n. 3. Ockam, 58. a. 
5 2. 68. b. n. 7. Black Book, Red Book, and Dia- 

g. of the Excheq. 68. b. n. 7, Littleton, BS. intro- 

SS to the — book of, 163. a. n. 1. Sanders on 
uſes and truſts. Preſton on eres Preſton on the rule in 

| Shelley's caſe. 

ends -o>s. „ unjuſtifiable mode of treating, 176. b. n. 5, 6. 


AUTHORITY, where exerciſcable after the death of the 
party — it, 52. b. n. 7. 


| B. 
BAILIFF, not liable in B. R. to 2 fine for a falſe claim, 


145. b. n. 1. 

BAILMENT of goods, ſeveral points reſpeRing, 89. a. n. 4. 
5» 6, 7, 8, 9, 10. 89. b. n. 1, 2, 3, 4. 

BAR, functions and fees of, under the Reman, French, and 
English juriſprudences, 295. a. n. 2. a 

BARON and FEME, where the latter can take of the gift 
of the former, 3. a. n. 1. 297. b. n. 1 


— ——̃— — — „ tenants in ſpecial tail; if divorced 4 


dee &c. become tenants for life only, 25. b. n. 2. 
— 2 — „ limitations to, and to the heirs, &c. 
of them, or one of them, how conſtrued, 26. a. n. 3. 
26. b. n. 1. 219. a. n. 3. 224. a. n. 2. 
— — rights of and actions againſt the for- 
mer, in reſpect of the latter, 46. b. n. 5. 154. b. n. 1. 
184. b. n. 6. 299. 4. n. 2. 350. b. n. 1. 


BARON 


, — 
reel 
— — — — 


— 
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BARON and FEME, exile of former, how it affects the 


farter 133. a. n. 3. 


22323 S=s-s , deceit lies for the latter 1 the 


. where, 13 3. a. n. 4. 


So coooooos „„ -o og. „leaſe by, how 1 1t ſhall be made, 333. Aa, 


3 — — intereſt of the former in the chattels 
real and things in action of the latter, 350: b. n. 1. 
, how, when the latter takes in autre 


droit, 351. b. n. 1. 
FC „ alienation by the former of the real 


eſtates of the latter, how affected by ſtatutes, 353. b. n. 1. 
3 See pleading, 26. a. n. 1; * 


17. a. n. 2 releaſe, 264. b. n. 2. 
BARONET, dignity of, is part of the name, 16. b. n. 8. 
BARONY by writ, whether it may be ſurrendered, 16. b. n. 2. 
— — „by what triable, 16. b. n. 3. 


BASTARD, not in ee, whether capable of taking, 3. b. n. 1. 


— — „ uſe in favour of, where good, 123. a. n. 8: 
- --- „ etymon of the word, 243. b. n. 2. 
—— = , Civil ſtate of on the continent, ib. 


2, rule, that one ſhall not be adjudged ſuch 2 


mortem, extends only to a ſingle inſtance, 244. b. n. 1. 


BATTLE, trial by, authors upon, 294. b. n. 1. 
BIGAMY, frequent miſapplication of the term, 80. b. n. 1. 


BISHOPS, by what right they fit in parliament, 70. b. n. 2 


134. b. n. 1. 
— —— » ſuffragon, nature of, 94. a. n. 3. 


— „ precedence of, inter ſe, 94. 2. n. 5. 
— = „ not now the practice of the crown to charge with 
corodies and penſions, 97. a. n. 3. 


—ͤ— ͤ :p — 


134. a. 'n. 1, 2, 3, 5 Go 


BOCKLAND and FOLKLAND, diſtinQtion between, 6. a. 


n. 6. 

BOROUGH, origin of the word, 109. b. n. 2. 

232 32 „ whether, unleſs corporate, it may be a city, 
109. b. n. 2 3. 

— — » See TexnuREs. 


BOROUGH ENGLISH, extent or reſtriction, and inſtances | 


of, 110. b. n. 3, 4. 140. b. n. 3. 


— —ä— 24 , What cuſtoms in, muſt be ſpe- 


cially pleaded, 175. b. n. 4. 
BREHON law, in Ireland, aboliſhed, 141. a. n. 5. 176. an. 1. 


. 


CARRIER, on what ground anſwerable, if robbed, 05 a. n. 6. 
CARTE, de libertatibus, 43. a. n. 4. | 
CHAMBERLAIN, Great, office of, 20. a. n. 1. 165. a a. n. 8. 


CHAPTER, to what eccleſiaſtical bodies the name appro- 


Priate, 95. a. n. 2. 
HART ERS, detinue of. where it will he, 20. a. n. 2. 


CHILD, when either of two perſons may be its legitimate 


father, whether it ſhall chooſe, 8. a. n. 7. 


- - - = -, where it ſhall take jointly with the parent, and 


where in remainder, 9. a. n. 2, 3. 
— — » follows the condition of its father, 123. a. n. 4, 5. 
- - = - -, poſthumous, limitation to, ſecured, 298. a. n. 3. 
CHIVALRY, court of, criminal juriſdiction of, 74. b. n. 1. 


CHURCHWARDENS, for what purpoſes they are capable 


of purchaſing lands, 3. a. n. 4. 
CHIROGRAPHUM, What, 143. b. n. 4. 
eee in action, aſſignable thro* the medium of equity, 
232. b. n. 1. 


COM MISSION, in chancery, mode of proceeding in, 167. b. 


n. 3. 


COMMON, appurtenant, where it need not be preſcribed for, 


122. A. Ne I, 
*-=--- in groſs, whether it can be ſan nombre, 122. a. 
n. 5 | 
KEE. » appendant or appurtenant, recovered with the | 


land, 15 1. a. n. 3 


- - - = - = -, tenants in, ſee j jointenants, 189. b. n. 3. 190. b. 
n. 4. 


COMMON PLEAS, court of, when it commenced, 71. b. n.2. 


9 


D 


, how elected in the Saxon æra, and afterwards, 1 


þ 


; 
2333 „what ſeiſin of one will give 0 


E * 


CONDITIONS, ho; hall enter for breach of, 12. . n. 32 
- - = - - - - deſtroyed or not, 46. b. n. 4. 277. b. 1. 2. 
- = - - - - „ may be apportioned, where, 3 B. n. 4. 
- - - - - 5 for payment of a ſum mine pany, ſtiict- 
neſs required i in, 153. b. n. 2. 
Snot Gees ; origin and application of the doctrine of, 
201. a. n. 1. 
2 „, ſaved, 202. a. n. 3. 207. a. n. 1. 225, 4. 
n. 1. 
U— > > properties 224 effects of, 202. b. n. 2. 
218. b. n. 3. 353. a. n. 1 
= = = = = == = =» for re-entry, different kinds of, 203. a. n. 3. 
-=- == = -.- - - », diſtinguiſhed from a remainder, and a con- 


$ 


ditional limitation, 203. b. n. I. . 
- = = = = „ performed or not, 205. b. n. 1. 209. a. | 
n. 3. 212, b. n. 1. 213 a. n. 1. 219. a. n. I. 


22 „ impoſſible, 206. a. n. 1. 
2 „ againſt law, 206. b. n. 1, See alienaricn, 
e 233. b. n, 2. | 
3223232 „who may take advantage of, 215. b. n. 1. 
—uꝛ— — » performance of, cy pres, 219. b. n. 1. 
• noo === ; precedent and bps era obſervations up- 
ON, 237. a. n. 1. 
22 - - = „ precedent eſtate granted on, welle not till 
performance of, 310. b. n. 1. | 
EG SE woe A „cannot reſtrain power of tenant in rail 3 


make a lawful alienation, 379. b. u. 1. 
CONFIRMATION, from lord paramount to tenant paravall, 
effect of, 152. b. n. 1, 2 


4 ; whats is its operation, 2G5. b. n. 1, 2, 3. 
—— — in what it differs from 2 relcafe, 295. a. 
. Bs 
55 - 5 = <4 where of the WA, and where of gart 
ol an eſtate, 297. a. n. 1. 
—ͤ— —lnꝛn o—c== good or void, 3 10. b. n. 1. 
——U—U— , by eccleſiaſtics, 301. a. n. 1. 


' CONSANGUINITY, different degrees of | in tne aden and 
civil law, 23. b. n. 3. 


—ê—é— ann=——===> authors upon, 24. 2. n. 1, 2. 
CONSTABLE, High, office of, 74. b. n. 1. 


CONVEYANCES, at common law and to uſes, Jifferencs 
between, 188. a. m 13. 271. b. n. 1. 


nene. what may be divided between, 165. a. 
n. 1. 4. 8. 


40 che other! 186. b. n. 6. 


Foe So S< ES 0 adds inter. ſe, effects of, 199. b. n. 3. 


— — -, inter 72 what amounts to an ouſter of 
bas 243. b.'n. 1. | 

COPYHOLD, how it ſhall be pleaded, 58. a. n. 1. 

3 » ſurrender of, where it ſhall be taken, and by 
"how: 58. a. n. 4, 5,6. 


E—— 2s what eſtate paſſes by, 59. b. 


* 
- - - — -, grant of, by whom it may be made, $9: b. 
n. 3, 4. 5» 6. | | 
- - - - - ( deſtroyed, by what, 58. b. n. 7. 
- = = = = grantable, as what, 58. b. n. 9. 
- - = = = = - - «, releaſe of, by and to whom it may be made, 


59. a. n. 2. 


23 - - -, forfeiture of, what amounts to, 59. a. n. 3 4 


63. a. n. 1. | 
—g᷑—̃— ́ͥ 5 - - = = When relieved againſt in equity, 
63. a. n. 1. 
————U— — * leaſes of, 59. a. N. 4+ 


- = - - - - „„ what, and what a cuſtomary freehold, 59. b 
n. 14. 


8 - - - -, admiſſion to, how compellable, 59. b. n. 5. 


— — » fine upon admiſſion to, by whom, and what 
nh ogy 59. b. n. 8. 302. b. n. 1, 


S AS HEIISSS „ What reaſonable Ws 


not, 60. a. n. 14. 
— — — » how affeQed by the ſurrender, 60. 2. n. 2. 
62. a. n. 1. 


| ----- entail of, how barrable, 60. 4. n. 3. 60. b. 
n. 1. 
56 eee „trees upon, whether treſpaſs les againſt che 


60. b. n. 4 


lord n 
COPYHOLD, 


3 
Fg 
4 


' CORPORATION, {ole or aggregate, may take lands in fee 


COSTS, where recoverable, 355. b. n. 1. 


'- - - = - who, not a party to the deed, may enter into 


COU NTIES.. different, remedy for peredicaments) in, 154: a. 


CURRENCY, of what es money is payable in, 211. b. 
CURTESY, of what ſciſin, 29. a. n. 3. 4, 5. 29. b. n. 8 3. 


„ Whether of rent, reſerved on an eſtate of free- | 


=---- of rent in tail de novo, 30. a. n. 2. 


—— , its effects upon teſtamentary diſpoſi: ions of ya | 


onoonon=uddoooSocs>s- F 


| DAMAGES, where recoverable, 355. b. n. 1. 
DEANERIES, account of, and of the mode of cleaton to, 


DEE DS, to whom the cuſtody of belongs, 6. a. n. 4. See | 


=== = things incorporeal will not paſs without, 47. a. n. 2. 


different kinds of, 143. b. n. 3. 5. 229. a. n. 1, 2, 3. 
— — , interlineations, defacing, &c. of, 225. b. n. 1. 


| 2 = wg who, not a parry. to, may be bound or benefitted 


| 1 
COPYHOLD, propriety of receiving fealty for, 68. b. p. 5. 
COPYHOLDER, whether debt lies againſt for his rent, 


57. b. n. 1. 
CORODY, where grantable to more chan one, 190. a. n. 1. 


withouts word of ſucceſſion, where, 8. b. n. 7. 9. b. n. 7. 


94. b. n. 1. 
222 - - - -, ſole, may take chattels in ſucceflion, where, 


9. a. n. 1 190. a. n. 2. 
— — „whether lands given to ſhall, upon diſſo- 
lution of, revert or eſcheat, 13. b. n. 2. 
22 „ ſole, deſcription of, 94+ a. n. 5: 
4 , ſucceſſors oi, bound without being ſpecialiy 
named, 144- b. n. 2. 


COVENANT, to repair, generally, whether it extends to 
the caſe of fire, within 6 Ann. c. 31. 57. a. n. 1. 


or be benefitted by, 231. a. n. 1. 
„ not 1 aſſign, extends not to an . leaſe 


| 308. a. n. 1. 
F See WaRRAN Tx. 


n. 2. 
- = - = - - = -, antiquity of the diviſion by, 168. a. n. 6. 


n. 2. 
---- - - --, of a truſt, where, 29. a. n. 6. 


hold, 29. a. n. 6. 
-- - - - - - whether of a title of honour, 29. b. n. 1. 165. 


. —— 5 to intitle to, what ſhall be proof of iſſue born 


alive, 29. b. n. 3. 
-- -- - in gavelkind eſtates, 30. a. n. 1. 


3 ==> Whether, of eſtates aliened and regranted, 


30. a. n. 4. | 
5.55 >. Whether, if office found before marriage, 30. b. 
n. 2. 


6 , tenant by, cannot vouch; baut may pray in 
aid, 384. b. n. 1 | 

CUSTOM, eſſentials to, 110. b. n. 1. 

33 , extent of, 110. b. n. 2. 4. 


ſonalty, 176. b. n. 5. i 
CUSTOMARY FREEHOLDS, caſes of inſtanced, 49. a. n. ö. 


DEANS, various kinds of, 95. a. n. 1. 
95. 4. n. 2. 


CuARTEAsV. 
—— 2 where one not a party to ſhall take by or not, 2 26. b. 


3 profertof, where neceſſary, 35. b. n. 6. 226. a. n. 1. 
-- = - - -, n02 eff fadlum, where pleadable to, 35. b. n. 7. 

- - - - of bodies corporate, when complete, 36. a. n. 5- 
- - == = -, delivery of, what is, 36. a. n. 6. 

= - - - - -, of feme coverts and infants, difference between, 


432. b. n. 4. 


--=- - - -, of infants, on what grounds they are conſtrued | 
voidable only, 51. b. n. 3. 


-- - - - -, who bound by without ſealing, 230. b. n. 1. 
by, 231. a. n. 1. 


court Will not detain, tho? found not to be thoſe 
of the party, 231. b. n. 1. 


E 
DEEDS, void as intended by che partics, where they nal 
take eſfect otherwiſe, 337. b. n. 2. 


DEFEASANCE, when it may be made, 236. b. n. 1. 
DEFENCE, legal import of the teren, 127. b. n. 2 


DEF ORCEM ENT. import of the term, 331. b. n. 1. 
DEGREES, i in writs of entry, 139. a. n. 2. 
— — » Of conſanguinity, 23. b. n. 3. 


DEMAND, where neceſſary or not, to give title to re- en- 
ter, &c. 202. a. n. Jo 203. a. n. 1. 


—— „ at what place it may be made, 210. b. n. 1. 
DESCENT, authors upon the law of, 10. b. n. 1. 14. a. n. 2. 
223 „ what, and what a purchaſe, 12. b. n. 2. 13. a. n. 5. 
— — , where prevented by ſeignory and en 13. b. 


n. 3. 


, by the half blood, why excluded, 14. a. n. 3. 


- - « - - „ how far excluded, 14. a. n. 5. 


| »- - - „ Where courſe of enlarged by having iſſue, 19 a. 
n. 2. 
DEVISE, where for life, and where in fee, 9. b. n. 2. 
3 = -, hiftcry of the power of diſpoſing by, 111. b. n. 1. 


3.4. 
„ requiſites to within, 29. . 2. c. 3. and extent 
of that ſtat, 111. b. n. 3. 


e „ by cuſtom, where it need now be reſorted to, 


111. b. n. 4. 

- - - - - -, effect of two inconſiſtent ones in the ſame will, 
112. b. n. 1. | 

3 » general words in, what they paſs, 205. a. n. 1. 

DIGNITIES, titles of may be granted without naming a 
place, 20. a. n. 3. 


. e , whether intailable, ib. 
D! com whether for life or in fee, 42. b. n. 2. 
——Rũ— os , in general, nature of, 3 25. a. n. 1. 
„4400000 , by eccleſiaſtical perſons, 325. b. n. 1. 
. 3 » by perſons ſeiſed jure uxoris, ib. 
n. 2. | 
— » by tenants in tail with reſpect to 
their iſſue, 225 b. n. 1. 5 
——U— ! J3.·:: with meet 60 
| the reverſioner, 327. a. n. 1. | 
—U—U— U * ũKEu with reſpect to 
Wale in remainder, ib. n. 2. 
444 oc , modes of conveyances which work, 
330. a. n. 1. 
——— — „or not, what, 333. b. n. 1. 334. b. 
n. 1. | 
4 era „ to or with concurrence of the re- 


mainder-man or reverſioner, 335. a. n. 2. 
DISSEISEE, avowry of the lord upon, 268, a. n. 2. 


| DISSEISIN, aqua! or by election, where, 57. a. n. 3. 153. b. 


n. 7. 330. b. n. 1. 


| > os == „by election, what is, 57. b. n. 5. 239. a. n. 1. 
. „ actual, what amounts to, or not, 160. b. n. 3. 


SS » effect of, 180. b. n. 7. 239. a. n. 1 

— — = See Entry, 57. b. n. 6. &c. feoffment. 

DISSEISOR, the nature of his intereſt, 194. b. n. 3. 238. a. 
n. 1. 264. a. n. 1. 

3 , donee and feoſfee of, is cut of 35, H. 6. e. 1. 
238. a. n. 2. 


e „ heir of, what eſtate the Iaw will defend his 


poſſe ſſion of, and why, 239. b. n. 2. 250. b. n. 1. 


--- - - - -, allignmen: of dcwer to widow of, by diſſci lee, 


241. a. n. 3. 
- - - - = Who is, or not, 271. a. n. 1, 2. 
3 „ joint, * ect of releaſe to in excluſicn of kis com- 
panion, 275; . . 
LITE I = =, What te may plead, 285. b. n. 1. 
— cannot acquire leis than a fee, 296. b. n. 1. 


2. See RELEASE, par mitter le droit. 


DiSTRESS, in what caſes it may be made, 47. a. n. 6. 
47. b. n. 6. 162. a. n. 4. 162. b. n. 1. | 


„ of what things it may be made, 47. 8. n. 11, 
i 


12, 13, 14. 16, 17, 18: 47: bo 1.1; 2. 
3 where, of beaſts which eſcape, 47. b. n. 2, 3. 
3 » may be impounded on the land, 47. b. g. 4. 


--- - - - -» authors ard ſtatutes relating to, 47. b. n, 7. 


DISTRESS, 
* * * | 


ND 
- DISTRESS, difference between ads of law and acts of the 


party refp=c ting power of, 150. b. n. 3. 
533 „ in wha place it may be made, 161. a. n. 4. 
DIVORCE, reverſal of ſentence of, how certified, 33. a. n. 11. 
DOWER, reaſon of, 3o. b. n. 8. 

—— „ how attendant in reſpect of ſervices, 31. a. n. 2. 
„n ſift 28. a. n. 7. 1. a. n. 4. 31. b. 
n. 3. 7. 33. A+ n. IO. 239. b. n. 3. 8 
33 , of how much, on eviction of part by title, pa- 

ramount, 31. a. n. 6. 
oo ets „ not of a truſt, 31. b. n. 3. nor of a caſtle, ib. 
7.5. nor of the capital manſion of a barony by tenure, 


ib. n. 6. 
3 oi. , alien, intitled to, where, 31. b. n. g. 


3 „aſſignment of, by whom, what, and how, 32. a. 


n. 3. 5. 8. 32. b. n. 1. 34 b- n. 1. 35 a. n. 1, 2. 
38. a. n. 4. 

of rent reſerved on gift in tail, 32. a. n. 4. 

- - - - - -, Whether in caſe of divorce, cau/4 adulterti, 31. a. 
n. g. 10. 

— — , charges upon, 32. b. n. 2. 209. a. n. 1. 

== ---- „ damages in, 32. b. n. 4. 33-4. n. 1. 

2 election in, where the baron had two diſlinct ſei- 
ſins, 33. a. n. 3. 

—ä—ä— — , whether of lands purchaſed, and aliened during 
the time feme was not dowable, 32. b. n. 8. 

—— — „by cuſtom, 33. b. n. 7. 10, 11. authors upon, 
39. b. n. 5. 111. a. n. J. 

2 n+ , ad oftium, &c. at what time it muſt be made, 34. a. 
n. 1. 3. | 

— „ may be of after-purchaſed lands, 34. a. n. 4. 

TEL „when once aſſigned, tenant in, notwithſtanding 
refuſal, may afterwards enter upon, 34. b. n. 5. 

= - = - = -, What lands may be holden in, though not ſubject 
to, 35. 2. n. 1. 

2 , bar or ſatisfaction of, or not, what, 34. b. n. 10. 
36. b. 8. 1. 3. 5, 6. 

— — = , entry _ lands aſſigned in, when it may be 
made, 37. b. n 

—— , ae la pee 44 virtually aboliſhed, 39. b. n. 1. 

8 -, alien may have, 39. b. n. 9. 129. b. n. 4. 

- - - - Whether defeated in the hands of the feoffee before 

treaſon committed by the huſband, 41. a. n. 3. 

>. > , ex offenſu pairis and by cuſtom, whether defeated 
by the kuſband's offences, 41. a. n. 4, 5. 

— ——— „whether executors of tenant in ſhall pay rent 
in reſpect of emblements, 55. b. n. 3; alſo, ſee EuBLE- 
MENTS. 

——— = , not of lands in Jointenancy, 185. a. n. 3. 

a > , of eſtates in which there is an outſtanding 19285 
where, 208. a. n. 1. | 

Ke. ie , tenant in, how ſhe ſhall 88855 and be ſaid to be 
in, 241. a. n. 1. 

„ Where it ſhall continue or not after the foes is 
determined, 201. a. n. 4. 

2333 » doubtful whether the exerciſe of a power of ap- 


pointment that determines an eſtate of which a woman is 
dowable, defeats her right of dower, 379. b. r. 1. 
— „the means frequently uſed for preventing the at- 
tachment of a title to by limitations. | 
1. to the purchaſer, and a truſtee, jointly in fee. 


2. to the purchaſer, and a truſtee, and the heirs of 


the truſtee, are objectionable, 379. b. n. 1. 
— = » Plan for preventing ſuggeſted 
by Mr. Butler, 5 
by Mr. Fearne, J 379: . . 45 


EARL MARSHAL, office of, 20. a. n. 1. 


EJECTMENT), remedy of, extended by ſtatute on mon. 


payment of rent, 202. a. n. 3. | 
— — , feoffor may have, under a title of re- entry 
till payment, &c. 203. a. n. 2. 
ELECTION, of the manner in which an eſtate hall paſs, 
where it may be, 49. a. n. 1. 144. b. n. 3. 


ELEGIT, tenant by, cannot hold over, if interrupted by 
war, 249. b. n. . | a 


4 


— 


E * 5 
EMBLEMENTS, who ſhall have or not, 32. 2. n. 7. 55. 4. 
n. 1. 4 5» 58 . ee e BH | 
ENTAIL, within ſtat. de «vnis, requiſites to, 20. 2. n. 5 
See TAIL. 


| ENTRY, for forfeiture, when it may be made, 42. a. n. 1. 
EE i „ tolled or not, 57. b. n. 6. 239. 2. n. 4. 240. 3. 


n. , 2. 240. B. u, 2, 3. 241. b. h. 1. 242. . h. 1. 
248. a. n. 1. 273-2. n. 1. | 
A for condition broken, effect of, 202. b. D. 2. 


2 „, different kinds of powers of, 203. a. n. 3. 


„ , or claim, by whom it may be made, 218. a. n. 3. 
- - - - when it may be made, 245. b. n. 2. 
limitation of right of, 250. a. n. 1. 

— - „of leſſor for life, 25 I. a. n. 1. 

- - - - -, Whoſe neceſſary. or not, 254. b. n. 1. 

— , forcible, penalties of, 257. a. n. 1. 


EQUITY, conſtruction of ſtatutes by, and authors upon, 24 b. 


n. 1. 
— analogy of deciſions i in, to courts at . 290. be 
- f. XIV. 
EQUITY of redemption. See MorTGaGts. 
ESCHEAT', what will prevent, 236. a. p. 1 


ESCUAGE, aſſeſſment of, 69. b. n. 3. 72. b. n. 3. 
— — , arbitrary before magna charta, 72. b. n. 1. 
2 When and how payable, 72. b. n. 4, 5 


=== === „whether a tenure of nell, or merely an incident 
to it, 73. a. n. 2. 106. b. n. 2. 


— o's „ whether due for ſervice cat the realm, 74- as 


3 „ not an inſeparable incident to k!ights-ſervice, 
106. b. n. 2. 


ESSO!GN, de ſorwitio regis, manner of caſting, 65. b. n. 5. 


_ ESTATES, pur autre vie, capable of being 0 by Way 


of intail, 20. a. n. 5. 
SC On » for life, paſs under what, 42. a. n. 11. 


3 „what legal, and what equitable, 2905 b. n. 1. 
ſ. VI. See FeE—Tair. | 


"ESTOPPEL, what amounts to, 170. b. n. 3» * 


ETYMOLOGIES, &c. of names by which things are e paſſed, 
obſervations on Coie' s enquiries into, 6. a. n. 3. 


S ‚ falſe taſte with reſpect to reprobated, 
110. a. n. 1. N 
EVIDENCE, ad miſſible or not, of perſons infamous, 6. b. n. 14 
„FFT infidels, 6. b. n. 2. 
FFCCCCCCCCCCC baron or feme, againſt 
each other, 6. b n. 3+ = 
— — — — perſons intereſted, 6. b. n. 4. 
2 infants, 172. b. n. 2. 
— — » learning and authors upon, 7. a. n. 1. 


= == copy of a record is, 117: b. n. 4+ 


EXCHANGE, cannot be between more than two parties, 
50. b. n. 1. 51. a. n. 1. 


—— — of frecholds or terms exceeding three years; 


mult be in writing, 50. b. n. 2. 


- --- = - = = -, Whether the ſubject of need be in oe, 50. b. 


- -- = = - - - -, If by the king, muſt be by wing. recorded, 


51. a. n. 2. 


— * „ what will operate as, 5 1. b. n. 2. 8 | 
EXECUTORS, account againſt, when it lies, g0. b. n. 2, 3, 4- 


noon snss „power of ſelling given to, whether it {hail 
ſurvive, 113. a. n. 2. 236. a. n. 1. | 


3 debtor or creditor, how «privileged, _ b. n. i. 


F. 


FEALTY, to what eſtate incident, 67. b. n. 2. 93. a. n. f. 
9823 difference between it and homage, 68. a. n. 1, 2. 
„ Whether it may be done by attorney, 68. a. n. 5 


=, diſtinction between it, when done to the king, and 


the old oath of allegiance, 68. b. n. 1. 
TS WC » the law upon the ſame as when Coke wrote, 


68. b. n. 5. 


FEE, Litileion's explanation of, defended; 1. a. n. 1. 


- - ſimple or tail, 21. a. n. 3. 7. 
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fray” 1 


N 


FER, Sa 27. a. n. 6. 


= = =, conditional at common Fw: 224. a. n. 1, 2. 
| FEE FARM, what, 143. b. n. 5. 


FELONY, or the time thereof, where it may be ait 
13. b. n. 1. | 
-- - - -, arraignment for, how, wk n. 2. 

FEME COVERT. See Baron AN D FEME. 

FEMALES, their age of diſcretion, 79. a. n. 3. 


FEOF FMENT, ah condition, difference between it and 


an obligation, 220. b. n. 1. 


2 its eſſect to paſs 2 freehold by diſteiſ in, 


330. b. n. 1. 

FEUDS, origin and hiſtory of, and authors upon, 85 a. 
n. 1. 191. a. n. 1. 

— „import of terms relating to, 266. b. n. f. 


FINE, by tenant in tail before cen — of, 2. b. 


n. 10. 
- - - -, by diſſeiſce, effect of, 49. 4. n. 4. 
„ hiſtory and effects of, 121. a. n. 1, 2. 373. a. n. 2. 
3 » levied by perſons under diſability, 247. a. n. 2. 
- = - -, how avoidable, 252, b. n. 1. 
- - = =, at common law, when a bar, 262, a. n. 1. 
- - = -, What eſtates, & c. it operates upon, 232. b. n. 1. 
FIRE, accidental, who e for, 57. a. n. 1. 


_ FISHERY, ſeveral, who may have it, 4. b. n 2. 122. a. n. 7 


FOLDCOURSE, import cf, 6. a. n. 1. 
FOLKL AND, and Bockland, diſtinction between, 6. a. n. 6. 


FORFEITURE, eTeQof, 13. a. n. 7. 


32325 , may be of a remainder expectant open. 


an eſtate tail, 14. b. n. 4. 
— — =- „ what amounts to, 52. a. n. 4. 
Where or not, of the property of a man 
killed i in rebellion, 390. b. n. 2. 


4 Sn „Mr. Yorke's treatiſe on referred to, 391. 


e 
FORMEDON, in deſcender, whether i it lay s at common law, 


19. a. n. 3. 


3 „limitation of writs of, 11 5. a. n. 2. 

3 1 who intitled to, 173. a. n. 4. 

FRANKALMOIGN, not affected by 12. Car. 2. c. 24 
100. b. n. 1. 


FRANK M ARRI AGE, different from git to baron and 
feme, how, 19. a. n. 2, 3. 

>=-=-==-=- =- = - remedy of the iſſue in, after fourth 
degree, 23. a. n. 6. 

— — —— - -, iſſues af Jonor and donee in, may 
incermarry during the degrees, 23. b. n. 1. 

3 „ Cannot be created by deviſe, 385. b. 
Be. 4 

FREEHOLD, e eflate of, what is or rot, and when, 42. a. 

5. 6, 7. 1203. . u. . 266. b. 1 . 2 

33333 upon condition broken, is not veſted till entry, 
218; b. n. 3: 


FREEHOLDERS, by what names they were anciently de- 


ſignated, 64. b. n. 1. 


FUTURITY, words of, their effedt, 20. b. n. 3. 


0. 


_ GAVELET, import of the term, 142. a. n. 2. 


GAVELKIND, how far the cuſiom of applies to WN tail, 


10. a. n. z. 

— == — 2 a of the term, 140. a. n. 1. 

- - - - - - - - -, extenſion of cuſtom of to collaterals, 140. b. 
Ns. 1. 

— 2 - - -, ſtatutes for aboliſhing in particular lands, 
140. b. n. 2. 

— — 2 — , what cuſtoms in muſt be ſpecially pleaded, 

175. b. n. 4. 


_ GENTSS, Cole 's tranſlation of erroneous, 66. b. n. 3. 


GIFT, legal import of the term, 384. a. n. 1. 
GRANT, legal import of the term, ib. 


— —— -, the effect of this word, to create a warranty or 
covenant real, ſee Waszaxzv. e | 


+ 


D E 3 


—— „ aunceſtrel, expired before 12. Car. 2. 


| GRANTS, royal, how concluded, 7. a. n. 2. 


= = = = » = =, good, though grantee not named in the premiſes, 
7. A. No 
* * 3. 


GUARDIAN, in ſocage, 87. b. n. 1. $8: b. n. 2. 6. 
— — 5d » tur cauſe de ward, where, 88. b. n. z. 


being, 88. b. n. . 


- - -- = = = = -, by nature, and in ſocage, difference be- 
tween, ib. 

— — , in chivalry, nature and privileges of, 88. b. 
N. 11 | | 

—— 8 nature, objects and power of. 88. b. 
n. 13 

—— — , appointment and privileges of under 12. 

Car. 2. c. 24. 89. a. n. 15. 

— —— » kinds of not noticed by Cote, and how ap- 
pointed, 30. a. n. 16. 

— — » account againſt, where it Nes 89. . N. 2. 
90. b. n. 2. 

-- = - = „, hew chargeable in account, 89. a. n. 3. 

— — —— , in ſocage, cannot aſſign, go. b. n. 1. 


GUINEAS, whence they took their name, 207. b. n. 1. 


| HABENDUM, its effeRt | in correcting the premiſſes, 21. a. 
n. 1. 26. b. n. 4. 180. b. n. 1. 299. a. n. 1. 


| HALF BLOOD, where not excluded, 26. b. n. 3. See 


SEISIN. 

_ HEIR, ſingular, where nomen 1 . N . 4 11 

| n. 4. 5 | 

by cuſtom or in cuſtomary land, who, 10. a. n. 3, 4. 

— =, male, cannot deduce his deſcent through females, 
et vice verſd, 19. a. n. 4. 

„ Where he ſhall take by deſcent or purchaſe, 22. b. 

n. 4. 26. b. n. 2. 

- - - -, female, whether, to take by purchaſe as, one muſt be 
beir as well as female, 24. b. n. 3. 164. a. n. 2. 

'-- - -, where not bound unleſs ny named, 144. b. 
n. 2. 209. a. n. i. 


- - - -, Where he ſhall take, 148. a. n. 2 


ed, 191.2. n. 1. ſ. V. 3. 
„ how triable who is, 243. a. n. 2. 


„ cannot take by deſcent, unleſs there is an intereſt in 
his anceſtor at the time of his deceaſe, 386. 4. n. I. 


„ when a father and his heir apparent join in a war- 
ranty, after the father's death, the ſon is liable in his 
own right, and as heir, 386. a. n. 1. 


e by cuſtom, not alienable by deviſe, 18. b. 
— .. 

— = „ authors upon, 18. b. n. 7. 

HERIOTS, diſtinction between them and reliefs, 83. a. n. 1. 


HIGHWAY, caſe lies for not 7 on ſpecial damage, 
as alſo for the damage, 56. b. n. 


HOLDING OVER, penalties of, wy 8 n. 2. 


HOMAGE, to the king, ſpecial act cited to excuſe the kifing 
in, by reaſon of peltileace, 64. b. n. 3. 


— — = » by the king of England to the king of France 
for his French poſſeſſions, 65. a. n. 3. 


3 IAgeum and non ligeam, difference betwans, ib. 


— — importance of the expreſs ſaving to the king on 
performing, 66. b. n. 1. 68. a. n. 3. 


be: — — , for the feme's land, how the lord mi ight avow 


for, 66. 'b. n. 2. 


3 „whether it might be received by a parſen, 
67. a. n. 1. 


— , aboliſhed by 12. Car. 2. c. 24. 67. b. n. 1. 
100. b. n. 1. 


GE different kinds of referred to, 68. b. n. 1. 
10g. a. 


HoNOUR. nature of an, 108. a. n. 1. 
HOT CHO T, law reſpeRing, 176. b. b. 8, 9, 10. 


mY Wh * 


e , to what extent the half blood excluded from 


z 


- = = -, nature of in the Roman and the feudal laws contraſt- 


IDEOTS/ 


I. 


fDEOTS, who, 246. b. n. 1. 

INCIDENTS, ſeparable and inſeparable, 151. b. n. 2. 
152. a. n. 6. | 

INDENTURES, mode of making, and effect of, 143. b. 
n. 3. 229. a. n. 1. 

— — , what deeds muſt be, 229. a. n. 1. 

INFANT, what office capable of holding, 3. b. n. 4. 

— — , deeds and acts of, 42. b. n. 4. 51. b. n. 3. 1/1. b. 
n. 2. 172-2. n. 2. 246. a. n. 1. 

— — „age of marriage, 79. b. n. 1. 

— — „whether he * preſent to a church at any age, 
89. a. n. 1. 


— — „ at what age he may make will of a perſonal eſtate, | 


89. b. n. 6. 171. b. n. 6. 264. b. n. 3. 
— ——— » how he may ſue, 135. b. n. 1. 
— — - „ capable of aliening land, where, 171. b. n. 5. 
„ at what age examinable as a witneſs, 172. b. n. 1. 
3 „ may reverſe his fine, when, 247. a. n. 2. 


— —— , may ſuffer a common recovery under a privy ſeal, 


380. b. n. 1. 


INFRA QUATUOR MARIA, royal dominion and juriſ- 


diction there, 107. a. n. 6. 


INHERITANCE, nature of in the Roman and the feudal 
laws contraſted, 191. a. n. 1. 1. V. 3. 

424233 , conveyed to the heirs of tenant for life, 
how it ſhall affect his eſtate, 299. b. n. 1. See SHEL- 
LEY. | 


INTEREST, preſent rate of, 4. a. n. 1. 


JOINTENANTS, power of attorney from to deliver ſeiſin 


good, though one afterwards die, 5 2. b. n. 6. 


what purpoſes the two eſtates of the latter are diſtinct, 


184. b. n. 2. 


— — , remedy of one againſt the other, 172. a. 
n. 8. | 

—ͤ right of ſurvivorſnip of, where good or 

not, 180, b. n. 2. 182. a. n. 1. 

4 » ſeverance of eſtate of, what amounts to, 
182. b. n. 2. | 

0 TI » for life, remainder in fee to one; for 


Sono „ What ſeiſin of the one will give title to 
the other, 186. b. n. 6. 

2 , or tenants in common, where, 189. b. 
n. 3. 190. b. n. 4. 

4446 , releaſe of inter ſe, 193. a. n. 1. 

— — „and tenants in common, may have ac- 


count inter /e, 199. b. n. 1. 


233233233 „one, keeping his part, may vouch after 


ſeverance by the other. By partition both loſe the be- 
neſit of the warranty, 385. b. n. 2. 

— — » warranty to three, who are jointenants, 
& cuilibet corum, is a joint warranty: otherwiſe when 
they are tenants in common, 385. b. n. 3. 

JOINTENANCY, what words will make, or put the fee 
in ee 191. a. n. 1. 


3333 , ſeverance of, what amounts to, 192. "ak 


Son eo sd> = „whether ſeverable by an infant, 246. 2. 


Nn. I. 


323232 „whether infant bound by, 36. b. n. 7. 

IRELAND, what laws extend to, 30. a. n. 5. 372. b. n. 3. 

3 „ legiſlative power over and appellant juriſdiction 
from aboliſhed, 141. b. n. 2 

— > » mode of deſcent and cuſtoms in, 141. a. n. 5. 
176. A. Ne 1. 

JUDGES, whether the king may conſult them en none 
cially, 110. a. n. 5. 

23 , province of on trials, 155. b. n. 5. 


JUDGMENT, in real actions, where againſt heir, and 


where againſt vouchee, 39. a. n. 6. 


—— -» interlocutory and final, difference between, 


168. a. n. 2. 
— — » falſe, remedy for, 259. b. n. 1. 
3 „ in a writ of right, when a bar, 262. a. n. 1. 


| JOINTURES, what good as in equity, or not, 36. b. n. „ 


ö 


—— cen. 


E X. 


JUDGMENT, ſar ing in, good Gr void, 303. b. n. 1. 

JURY, trom the viſne, law reſpecting, 125. b. n. 2. 

- - - number of in different caſes, 1; 55. a. Ne 3. 159. 4. 
n. 2. 

„ muſt be de ceręore cemitatus, wnere, 15 5. b. n. 2. 
157. . n. 4+ 

- -.- -, Province of, 155. b. n. 3. 6, 

„ challenge to, cauſes, kinds, and mode of, 156. a. 
ne 1, 2.3, 4 f. 156; be n. 1. 4. 157. b. n n. 6. 8. 1 


n. f. 158. b. n. 2, 3. 
„ Quanfications of, 272. a. n. 1. 


R. 


KING OF GREAT BRITAIN, titles of, 7. b. n. 2. 3. 


-====-=-=---------- - - -, purchaſes by, or deſcenty_ 


upon, how ey ſhall devolve, 15. b. n. 4. 16. a. n. 2. 


— — — » though an aken, ſhall 
ake the crown, 16. b. n. 1. 


b r > > ana ws „ how he ſhall be in, on for- 
feiture os donee in tail of his grant, 18. a. n. 4. 
CCC - - - = -, diſpenſing power of, 120. 
| a. n. 3.4 
TCTCCCCCC may give or take by 
aſſignment a boſe + in action, 232. b. n. 1. 
„ AE RE. cannot be diſſeiſed, 239. a. 
un, | | 
— 3 „ ſee leaſes 44. b. n. 4. 


rent, 47. a. n. 1. exchange, 5 1. a. n. 2. henage, 65. a. 
n. Zo nullum lem puis occurrit regi, 119. a. n. I. ad vow- 
ſon, 121. b. n. 2. re- entry, 201. b. n. 3. Jus maris, 
261. a. n. 1. wardſhip, warranty, 370. b. n. 1. 


KING'S BENCH, judicature of e to the judges _ 
71. b. n. 1. 


KNIGHT" 'S FEE, amount of, 69. b. n. 1. | 
RO TTY who formerly compellable to accept, a a. 
aa by 


L. 


LAND: deſcriptions and 2dmeaſurements of, 69. a. n. 2. 


95 » hov/ it may be acquired, 18. b. n. 1, 2. 


- - = = -, Where it may paſs by either of two ways, 49. a. n. 1. 
—— „ hiſtory of teſtamentary power over, 111. b. n. 1. 
LANDLORD and TENANT, 57. a. n. 1. 202. a. n. 3. 


LAW, rules and maxims of, 152. b. n. 6, 7. 186. a. n. 3. 


„of Edward the confeſſor, authenticity of diſcuſſed, 


168. a. n. 8. 


LEASES, by eee ſole and aggregate, difference 


between, 10. b. n. 2. 
3 „by baron and feme of the latter's land, 42. a. n. 2. 


46. b. n. 3. 4. 
. commencement of, 44 4. n. 4. 46. b. n. 8, 9, 10. 


= = - = by tenant in tail, 44. b. n. 1. 46. b. n. 2. 


- = - - = -, of tythes, by eccleſiaſtics, 44. b. n. 3. 47. a. n. 3. 

by the king during the vacancy of a ſee, 44. b. n. 4. 

- - = = = -, reſervations upon, good or not, > N. « 6, 7. 
213. b. n. 1. 


= - = - - by eccleſiaſties and corporations, good or not, and 


againſt whom, 44. b. n. 8, 9. 45. a. n. 2. 4. 


—— „ by tenants in common, not good if made IO ; 


13. n. 7. 
© ics. > , by infants, voidable only, 45. b. n. 1. 


- = = = = =, aided by Lvery, though otherwile void, 45. b. n. 2. 
== » - » -, duration of, 45. b. n. 3. 46. a. n. I. | 
—— » by coparceners, 46. a. n. 5. 


3 -, by eſtoppel, what will turn to an intereſt, 47. by 


- - - = - -, what they affect, and are affected by, 167. 2. n. 2. 
5 . after not requiſite for ſurvivorſhip of, 182. a. 


n+ = 7 by two having different eſtates, whoſe it ſhall ve, 
302. b. n. I. | 
1 , tenant, right of renewal of, 290. b. n. f. f. IX. 
„ „ ſee ſurrender, terms of years, ſtatute, 47. a. n. 4. 
| | LEASE 


4 


1 N 


LEASE and RELEASE, effect of conveyance by. 597+ a. 
n. 3. 

22 2 2 2 --, not pleadable as a grant, 301. b. 
n. 2. 


LEE 8, 8 of holding, how affefted by mag. chart. 

115. a. n. 10, II, 12. 

 LEGACIES, veſted or lapſed, 237. 4. 1 „ 

LEGITIMACY, obſervations upon the criterion dt proofs 

pf, 123. b. n. 1. 126. a. n. 2. 244. a. n. 2. 

| „by ſubſequent marriage, canon law re- 

ſpecting, 244 b. n. 2. 245· a. n. 1. 5 

CC reſected by the 
Engliſh legiſlature, ib. 

LESSEE, effect of entry by, upon the eſtate of the rever- 
ſioner, 249. 2. n. 1. 

—— , debr lies not againſt, after acceptance of rent from 
his af ignee, 269. b. n. 3. | - 
LIMITATION of TIME, to what caſes 32 H. 8. extends, 

115. a. n. 4» 5, 0. 
„„ e Hoke of entry how affected by, 
0 „, „ 
LIMITATIONS, proximo ſanguinis et 5 of the 
deviſor, who ſhall take by, 10. b. n. 2. 
2 - - - - -, to poſthumous children, 298. a. n. 3. 
— — - - -» Introduced under ſtat. of uſes, 290. b. 
n. I. ſ. III. 2. 
LITIGATION, vexatious, nad for, 161. a. n. 4. 
ILIVERV of SEISIN, nearly ſuperſeded by con veyances to 
uſes, — upon truſts, 48. b. n. 3. 
— — — „ what amounts to, 48. a. n. 5. 
— n======- good or void, with reſpect to the deed, 
* b. n. 1. 331. a. n. 1. 
— — „cannot be given or taken by attor- 
ney created by parol, 48. b. n. 2. 
—— » good or void, not upon the land, 48. b. 
n. 3, 4. 
— — - - - -, good or void by attorney, and when 
" andraibable; 48. b. n. 6. 50. a. n. 1, 2. 52. a. n. 3. 9. 
52. b. n. 2, 3. 7. 9. 
» good or void, on account of the poſ- 
ſeſon, 48. b. n. 7, 8. 52. a. n. 9. 
„ bad to paſs a eie ler expectant 


„ „„ («K —— — —— — 


on a leaſe for years, if made after delivery of the deed, 


4159 b. n 
85 LOG ux. to what e extent allowed, 79. b. n. 1. 


M. 


MADMEN, who, 246. b. n. 1. 
MAGNA CHART, 43. a. n. 4. 


MAIDENS un Jer ſixteen, carrying away, objeR of 4 and 5. 


Ph. and M. reſpecting, 89. a. n. 4. 
MAIMING, a capital offence, where, 127. a. n. 2. 


| MAINTENANCE, formerly an object of — 7 into > by 


| Juries, 140. a. n. 3. 
TTV „what, 368. b. n. 1. 


MARRIAGES, a of affinity within which prohibited, | 


24. a. n. 2. 235. b. n. 1. 
4 4 $I = =, Scotch, validity of, 79. b. n. 1. 
CCS ˙ „ difference between contracts of per 
werba de prefonts et per verba de futuro, 79. b. n. 2. 
2 5 not diſſoluble præcontractũs cauſd, ib. 
2222 of ideots and lunatics, 80. a. n. 1. 
22 of the royal family, 133. b. n. 1. 
3 2 , ſee releaſe, 264. b. n. 2. | 
| MERGER, what union of ellates is not, 338. b. n. 4. 
-- - - „ A treatiſe-on this ſubject to be publiſhed by Mr. 
Preſton, 348. b. n. 1. 
MESNE PROFITS, whether heir or poſthumous ſon intitled 
to when an citate is diveſted by the latter's birth, 11. b. 
Ne 4. | 
| „„ io Mall l 55. b. n. B. 
MESSUAGE, what paſſes by, 5. b. n. 1. 
MONUMENTS, remedy for defacing, 18. b. n. 5. 
| ä nature and hiſtory of, ys a. n. 1. 


r 


the, 


ö 


8 :-M 


; MORTGAGES, eſtates in, where they paſs by general words 


in a will, 205. a. n. 1. 


———U—E᷑ꝛ » who may or ſhall redeem N and in Foray 


Proportions, 208. a. n. 1. 

» how conſidered in equity, 208. b. n. 1. 

—— — == » money ſecured by payable to the exe- 
cutor, ib. | | 
MORTMAIN, licences to alien in, 99. a. n. 1. 


N. 
NATURAL-BORN SUBJECT, who, 8. a. n. 1. 128. b. 
n. 2. 129. a. n. 2. 
NATURALIZED PERSON s, incapacities of, 129. a. n. 1. 


NATURAL CHILD, improperly contraſted to legitimate, 


244- a. n. 1. 


NOBLE, one may be pur autre vie, 16. b. n. 7. 


wan aun whether he can plead his own diſability, 
2. b. n. 12. 


NOT 4; obſervations en l inferences Wom this word, 


22. 4. n. 2. 
NOTICE to quit, where neceſſary or not, 270. b. n. 1. 


NULLUM TEMPUS OCCURRIT REGI1, how the rule at 
preſent ſands, 119. a. n. 1. 


o. 


nen what payment i is | pleadable as a bar to, 

412 n. 1 

— —— » difference between it and a feolfiment on 
condition, 220. b. n. 1. 

== 55> <-#> <-> » diſcharge of, what is, 232. a. n. 1. 

OCCUPANCY, of what things it may 25 55. oh n. 2, 3s 
4» 5+ 

Si nc == ce ec , general, aboliſhed, 41. b. n. 5. 298. a. n. 1. 


_ OF FICES judicial, whether grantable in reverſion, 3. b. n. 5. 


— ——— - -, grant of by eceleſiaſtics, 44. a. n. 1. 

- - = = = = -, Civil and military, forfeitable for * to take 
the teſt oaths, 233. a. n. 1. 

, ſee infant, 3. b. n. 4. 

ORDIN ANCE, its difference from a ſlatute, 1 59 b. n. 2. 

OUSTER, forcible, remedy for, 257. b. n. 1. 

 OUTLAWRY, whether awardable upon merely conſtruc- 
tive breaches of the Peace, 128. b. n. 1. 


p. 


PARAGIUM, import of the term, 175. b. n. 8 


PARCENERS, of copyhold, cannot make partition without 


licence, 59. a. n. 1. 
PARLIAMENT, whether on an election for, an action lies 
againſt a returning officer for refuſing a vote, $1. b. n.2. 


© »:2,v << & ud , etymon, and firſt uſe of the word, 110. a. 


F , Scotch, hiſtory of, ib. n. 2. 


[© cle Se -, origin and weight of the commons in, 


110. a. n. 4. 260. a. n. 1. 
duration of, 110. a. n. 6. 
, records of, 260. a. n. 1 


PARLIAMENTUM TENENDI MODUS, remarks on it's 
antiquity, 69. b. n. 2. 110. a. n. 3. 


FFF 


PARTITION, effect of, 165. b. n. 2. 4. 166. b. n. 2. 
—— - -, how it ſhould be made, . b. n. 3. 
different modes of, 169. a. n. 2. 170. a. 

n. 3, 4+ 
3 binding or not, where, 170. a. n. 3, 4+ 


170. b. n. 1. 171. a. n. 2. 171. b. n. 2. 172. b. n. 4. 


22 323 » who may have, 187. a. n. 2. 
 PASTURA SEP ARALIS, againſt whom preſcribable, 122. a. 


n. 6. 


PEER, nature of ſtipend ſometimes allowed upon creating, 


83. b. n. 5. 


 PEERESS, by birth, ber ſtyle how OTA by marriage, 


16. b, n. b. 


= PERPETUITY, 
* * * * | | 


1 * » £2. 


PERPETUITY, obſervations on attempts to create; 379. b. PROTECTIONS, women in camp intitled to, 130. 4. n. 


n. 1.; and fee Tait. 


 PERSONALTY, how far capable of ſettlement, 18. b. 4 


n. 7. 20. a. n. 5. 
a> work 8 teſtamentary power over, 176. b. n. 5. 


PETITION, right of; how it at preſent ſtands, 257. a. n. 3. 
PLEADING IN, who ſhall be ſaid to be ſeiſed in his 


demeſne, i5. a. n. 3. 17-2. n 3. 17. b. n. 2. 4. 
„ „ Comyns Dig. referred to, 17. a. n. i. 
— — „ count and plea, diverſity between, ib. 
n. 3. 
——ͤ os. , no diy erſity between ad medictatem recto- 
riæ, and rectoriam medietalis, 17. b. n. 5. 
— — » how of a gift to baron and feme, and the 
heirs of ſeme by baron, 26. a. n 1. 
„ , where pryfert of a deed ſhould be made, | 
J5- b. n. 6. 
no -— 0545+ „ where non eff factum pleadable, 35. b. n. 7. 
3 „ diverſity between pleading a leaſe, and 
count in debt for rent, 47. b. n. 9. 1 
GEESE SSIS „ lefies 1 at 
will. in count in debt againſt, 57. b. n. 1. 
mconh_e cc „ of copyhold, how it ſhall be, 58. a. n. 1. 
176. a. n * 2 
— — , ſpecially ſtated or not, what ſhould be, 
| 89. a. n. 7. 
— — » Where cuſtoms muſt be ſpecially ſlated, 
110. b. * 3. | 
— — , neceflity of alleging the locus in BY in 
iſtuable facts, 125. a. n. 2. ; 
. ES '- - - -, a defeafance, what Wen be dates, 207. a. 
n. 2 
—— - = -, What matter that may be given in evi- 
dence, may alſo be pleaded, 283. a. n. 1. 
- - = - = = - - = -, double pleas allowed by ſtat. 203. a. n. 1. 
3 ons „ where ſurpluſage does not vitiate, 303. b. 
353 | 
— — , order of, 304. b. n. 1. 
> - - = -» eſtoppels, why allowed, 35 2. a. n. 1. 
- === -- ſee OBLIGATION, LEASE and Nerger, | 


N07-COMPoS. 
POLYGAMY, import of the term, 80. b. n. 1. 
POPISH RECUSANTS, diſabilities of, 8. a. n. 8. 
PORTIONS, veſted or lapſed, 237. a. n. 1. 


POSSESSIO FRATRIS, may be of copybold bofore ad- 
mittance, 14. b. n. 6. 


„ ; what will amount to, 15. a. n. 2. 
4.6, 7 15. b. n. 1. 29. a. n. 3. 
JJC $4 wc = „ may be of dignities, 15. b. n. z. 


POSSIBILITY, DOUBLE, inſtance of, 184. a. n. 1. 
POWER, where exereiſeahle by an infant, 52. a. n. 2. 


- _ 2 


„* 


2 — 


223223 2 fallen into diſuſe, 131. b. n. 2. 
PUER, imports a child of either ſex, 176. b. n. 3. 


en IMPEDIT, where it lies of a moiety, 18. a. n. 1. 


ſecond, 139. a. n. 1. 


N. 


REBELLION, one killed in, forfeits his lands only i. 


390. b. n. 2. 
Teas where he may charge his expences, 89. 2. 


cannot ſuffer, 28. b. n. 1. 


34444 eee - - - -, may be falſified by grantee for 
years, of a rent charge, 46. a. n. 4. h 
r of writ of ſummons 10, 
135. a. 5. 1 
NA ES 8 mode of preſerving hs old 


eſtate of tenant for life j Joining in, 203. b. n. 1. 


the true a” in that it bars the intail, 379. b. n. Le 
a: Tarr. 


or not, ib. and 241. a. n. 2. 


e Se Cs » - -, veſts no freehold til execution 
ſerved, 266. b. n. 2. 


REDISSE ISIN, lies not in ancient FP 154. a. n. 11. 


of the latter, 154. b. n. x. 


S | RE-ENTRY, for nonpayment of rent, where it "Way" be 


without demand, 201. b. n. 1. 3. 


| = = - = = - = -5 may be for a part only unpaid, 211. b. n. Is: 


REEVELAND, nature of, 86. a. n. 2. 


RELEASE, of a copyhold, by and to whom it may be 


made, 59. a. n. 1. 


2 33 » from lord paramount to tenant paravail, effe 
of, 1 52. b. n. 3. 


— — » Where it paſſes a fee, hoot the _— 6 heirs,” 
193. a. n. 1. 273. b. n. 2. 274 b. n 


- - - - its mode of operating under ferent circum- 
ſtances, 264. a. n. 1. 


- = - - - - -» What amounts to, 264. b. n. 1, 2. 


——— —— „ kow an act ſhall operate as an execution of, | - - - - of a mere right or title, to whom it * be, 
112. a. n. 1. 22866. a. n. 1. 274. a. n. 1. 
„naked, cxerciſeable by feme covert, without 5 —— — = how it enures, 267. a. n. 1. 275. b. n. 1. 
baron, 112. a n. 6, + == - = - =, Which operates by enlargement, docs not re- 
= , of ſelling, given to executors, whether it ſhall quire an actual eſtate in poſſeſſion to operate upon, 
ſurvive, 113. a. n. 2. 236. a. n. 1. 270. a. n. 3. | | 
=== = , ol leaſing, extent of, 210. a. n. 1. V obſervations 
5 of appointment, its effect upon the eſtates ſubſequent e 273. à. n. 1. | 
to it, 216. a. n. 2. — — — , which operates by mitter Veſtate, obſervations | 
— , execution of, good or not, 258. a. n. 1. | upon, 273. b. n. 2. 
8 , deriving effect from eta 27. bes ˙ - 22 „ by mitter le droit, obſervations 
J. III. 4. 8 pes, 274. a. n. 1. 274. b. n. 1. 275. a. n. 1. . 
=-- = R what, and what 2 truſt, 290. b. n. 1. ſ. VII. . 
- = - - -, how far uſes limited _— derive their effeRt from e -, of all demands, what paſſes by, 291. b. n. 1, 2. 
the original deed, 299. b. n. 1. | 5 in what i it differs from a confirmation, 296. a. 
„ ſuſpenſion and extinction of, 342. b. n. 1. | e 
| whe Bun wp is ſo called from the words of the writ, |. RELIEF » diſtinQtion between ir and a heriot, 83, a. n. 1 
391. a. n. 1. is not a ſervice, 83. a. n. 2. 
— - - - » -, defined by Mr. Juſtice Blackſtone, ib. | - - - - - -» remedy for, 83. a. n. 3. | 
See Roman CATHOLICS. {' - - - - - -, at what time payable, 91. b. n. 1, 
PREGNANCY, probable period of, 123. b. n. 1, 2. 5525 - - = ſeveral kinds of, 93. a. n. 2. 5 
PRESENTATION, whether grantee of eldeſt 9 —— -, what ſeiſin of tenant will give title to, 239. 2 : 
ner intitled to priority of, 166. b. n. 2. TE 
bas ES == ops See SYMONY. ' REMAINDER, may be forfeited, 14. b. n. 4. 
PROFESSED PERSONS, z. b. n. 7. 33. BC: EE = what is, and what a reverſion, 22. b. n. 3. 
PROSECUTION, e _—_ or 161. a. n. 4. » - » - - -, tenant in, remedies of, 184. b. n. 1. | 
3 | | — 


. - -, nonſuit in, after appearance, bar to 2 


a record of the fact, upon a view of the body, is made 
by the ch. j. of K. B. and returned into that court, 


n. 4. = 
RECOVERY, COMMON, where tenant in ſpecial tail 


34244546«««“:' . » recompence in value, is not 


CCC -, tenant to the freccipe in, good 
=-== = = = - = =, lies againſt baron and feme for the act 
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— 6 1 2.8 - - : £ y , 5 , 5 . 
„e - 
2 A 1 Q hi (Re 
een N £ : . +1} SE 5 : J * 
1 _— 2 Fas” J of 5: : LIL S : > IE; 2 n > I EY eh «437 WS, EDIT DAS LOSS INS ebb . 3 D 8 2 
* DEE 2 : ry . — x : * . 2 1 7 ty — 9 = Ge, — TOES F r r 2 e de EE ĩT—I-̃ ̃ -,, ̃7˙—. ̃⅛˙(⅛; . EF EMMAEn; ns * 3 _——— 
7 3 7 * 1 2 df LE tr? 3 * 2 2 * e os <a, cc 1 N Led > Ur DO RSS ox I W e =; n wet OT on Dede 8 2 o 
. 22 "Fo * n n e 2 ; r e . $07 YN I \ I EE ESE TER er SS fr IC AI INN 3 8 — Boo r r en — 5 S 20 e Wen DTS. 2 — ⁵ꝶ‚— WA x £ 
Tots 8 5 5 Ne 6 g 


1 
KEMAINDPR, eroſs, what wt will create, 195. b. n. 1. 


n. 2. 
| REMITTER, outline of the doctrine of, 347. b. n. 1. 


to what eſtate or title it may be, 349, b. n. I, | 


3 5 may be to a part only, 350. a. n. 1. 

3 » ſhall take effect, though made by a voidable 
ellate, 353. a. n. 1. 

— = = - effect of ſtatutory laws upon, 353- b. n. 1. 


Swe the particular eſtate, extends to the re- 


mainder, 354. b. n. 1. 


- - -- , defeats the wrongful eſtate without entry, 


357. a. n. 1. 


RENT, may be reſerved by the king out of an incorporeal 


hereditament, 47. a. n. 1. 


- - - - -, Whether debt lay for, on freehold ee at com- 


mon law, 47. a. n. 4. 
» - - - -, where it al go to the heir or ſucceſſor, 47. a. n. 
8, 9. 


- - - > = charge, in He, formerly conroveried, whether de- 


55 * Uſable, 311. a. n. 5. 

2 = ſervices, remedy for, 142. a. n. 2. 

"£4 AZ - = Charge and ſervice, es or not, . 147. a. n. 85 
149. a. n. 3. 267. b. n 

- -- - -, to whom payable, 145 a. n. 1. 214. a. n. 1. 

= - - - -, ſervice, poſition, reſpecting the ſuſpenſion of, denied, 

+ 148. b. n. 1. 

2 - charge or ſeck, what, 153. a. n. 1. | 

- - - = -, iTuing out of more than one county, whether one 

. afſize lies for, 154. 2. n. 2. 

- = = - -, ſtatutory proviſions reſpecling. 162. b. n. 6. 

-- - diſtinctions between modes of reſerving, 202. a. 

v. 3. 213. b. n. 1. 
- - - - deriving its effect from flat. of uſes, obſervations 
upon, 271. b. n. 1. ſ. III. 4. 298. a. n. 2. 315-2. n. 1. 
- » - - -, limitations of, their effect, 298. a. n. 2. 


- - - --, diſcharge from arrears of, what amounts to, 373. b. 
n. 1. 

RESCUE, of an innocent perſon, where not juſtifiable, 161. a. 

3 3. 

RESERVATION, import of the term, 143. a. n. 1. 

EIS EE Rane ah SeeRent. a 

RE VERSION. what is, and what a remainder, 22. b. 2 

— — 2 grant of, perfect without attornment, 1 * b. 
n. 2. 

3 cannot be extended, 153+ 2. 1. 


RIOT, what is, 257. a. n. 3. | 
ROLLS OF PARLIAMENT cited, 


6 Ed. 2. M. 27. 5 — — = 69. a. n. 7. 
= - of 8 OL C 
Ed. 2. M. 4. „ 1, Do '2> 
74 Ed. 3. 8 M. 4. — 22. b. 5. 
19 Ed. 2. M > - 69. a. n 7. 
93. M. 17. - „„ „ 
„ N73. — 3 669. b. n. 3. 
21 Ed. 3. N. 16. 44 * 69. b. 1. 3. 
„ No 8g. - 69. b. n. 3. 
5 Rich. 2. N. 67. - = 69. b. n. 3. 
23 Rich. 3. N. 32. o — 1 b. n. 4. 
Hen. 4. N. 3244 „% 71. „ n. 1. 
1 Hen. 5. N. 17. - - - _ 69. b. n. 3. 
5 Hen. 5. pars 2. N. .. 60 b. n. 3. 
8 Hen. 5. N. 15. 31. b. n. 9. tag. b. n. 4. 
9 Hen. 5. N. Re comitiſſa Arundel! 129. b. n. 4. 
TT N. 31. b. n. 9. 
3 Hen. 6. N. 29. Special act of para- 


ment for giving meſne 
alue to the wife in caſu 


e cCConittiſſæ Marchie 33. a. n. 4. 
+ 4- Hen. 6. N. gr. EM — 372. b. n. 3. 
9 Hen. 6. N. zo. Indenization of one | 
EE ed "Hoe in . 129. b. n. 6. 
rr Hen. 6. N. 57. | ":' 7c b. 1. 
28 Hen. 6. N. 424. - — 77.2. n. 1. 
N. 43: — — - 60. a. n. 7. 
Neat: >: . 64. a. n. 3. 
| 20 Hen. 6. N. 18. C. 4... 128. 4. n. I. 
JJC ²˙—ü i - „ an. . 
248 Hen. 6. N. 112 78 69. a. n. 7. 
3 Hen. 6. N. 29- OE 44. a. n. 3. 
1 aRD? 55 — 133. a. n. 4. 


= === „ veſted, What, and what contingent 265. a. 


5 


| 


* 2 4 
* 


E N. 
ROMAN policy, ſimilarity of with the Saxon, W 
168. a. n. 5. 7. 
7 law, inſtances of ſimilarity of with the Engliſh, 176. 
n. 10. 
- - - - - contraſted with the feudal, 191. a. n. 1. ſ. V. 
3» 4» 5 
ROMAN CATHOLICS. The offence of premunire ariſes 
from paying to the papal proceſs that obedience which 
belongs to the king alone, 391. a. 
On the laws paſt prior to the reformation for reſtrain- 
ing papal proviſion, ibid. 
The ſeveral ſtatutes and regulations againſt offenders 
in this reſpeR, ſtated from mr. juſtice Blackſtone, ibid. 
On the laws, which, after the reformation, were paſt 


againſt thoſe who continued in communion with the 
ſee of Rome, ibid. 
TS laws enumerated, with the penalties for enforcin g 
them; 
1. againſt their religious worſhip ; 
2. the ref, 2 of their children in their = 4. 


3- - - © - non-conformity to the religion of the eſta 
bliſhed church. 

The diſtinction between po iſh recuſants and recuſants 
generally aroſe from 35. Eliz. c. 2. 

Other diſſenters relieved by 1. Will. 

'The difference, under 35. Eliz. c. 2. between 
1. Papiſt 
2. Popiſh recuſants, 

3. Popiſn recuſants convict⸗ 
| Penalties on recuſancy, 391. a. ; 

Penalties and diſabilities following the refuſal to take 
the oath of ſupremacy, and againſt tranſubſtantia- 

tion, and the declaration againſt popery. 

Refuſal to take the oath of ſapremacy, on requifition 

by two magiſtrates, amounted to a conviction of re- 

cuſancy. 

The perſons refuſing, diſqualified from being counſel- 

lors, &c. 

Refuſal to make the declaration againſt tranſubſtantia- | 
_ tion difqualifies from all offices, civil and military. 
| Refuſal to make the declaration againſt popery diſ- 
| qualifies from being a member of either houſe of 
parliament. 

Refuſal to take the oaths of allegianee, ſupremacy, 
dec. created a perſonal inability in recuſants above 
the age of ſixteen, to take landed property, in fa- 
vour of the proteſtant next in kin to them. 

Did not extend to prevent the right of ſucceſſion to their 
heirs. 

All purchaſes by, or in truſt for, ſuch recuſants, made 
void. 

Papiſts incapacitated from preſenting to churches, ho- 

ſjpitals, &c. 

- - - ſubjected to double land- tax. 

- - obliged to inroll their deeds and wills. 

On the laws paſt in the preſent reign of king G. 3. | 

The zd. Geo. 1ſt, had eſtabliſhed the purchaſe 
of proteſtants from papiſts prior to claim, &c. 

It left papiſts perſonally becoming purchaſors,. 
&c. under the diſabilities of the act of 12. and 
13. W. 3. | 

Buy the 18. Geo. 3. papiſts taking the cath in that 

act relieved from proſecution, impriſonment, 
and from forfeiture of lands purchaſed or de- 
rived by deſcent, and not previouſly claimed 

as forſeited. 

Caſe of Bunting v. Williamſon under this act 
ſectled, that no perſon could claim under the 
previous litigation, unleſs he was the perſon 

who had litigated at that time. | 
On the flat. 31. Geo. 3. c. 32. 

| The oath to be taken. 

Repeals the flat. of recuſancy as A thoſe who | 
take the oath. 

Tolerates their religious r under reſtrice 

af; tions. . . 

Exempts them from taking the cath of ſupree 

| macy and declaration againſt tranſubſtantiation.- 


Allows of papiſts, taking this oath, to be in London, 
Weſtminſter, &c. irremovable. 


1 | Ne 


ibid. 
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ROMAN CATHOLICS continued, 
No peer taking that oath to be proſecuted for 
coming into his majeſty! 8 preſence, Ke. 


Repeals the laws requiring the regiſter of the | 


deeds and wills of Roman catholics. 


Allows them to be barriſters, &c. without taking 
the oath of ſupremacy, or making the decla- | 


ration againſt tranſubſtantiation, ibid. 

Probability that, thoſe formerly called papiſts, 
and taking the oath, will for the future be 
diſtinguiſned by the name of Roman catholics, 
391. a. n. 346. 

Adviſeable to take the oath of the 18. Geo. 3. 
to prevent all doubts on ability to take by de- 

fcent or purchaſe. 


Relieved from double land tax by an omiſſion of 


that clauſe in the annual act. 


Comparative fituation of proteſtant diſſenters and Ro. 


man catholics. 
All penalties againſt ſuch diſſenters, under the tole- 
ration and corporation acts, equally affect papitts. 
Some diſabilities are peculiar to Roman catholics from 
their perſuaſion; | 
i. They cannot be members of parliament. 
2. They cannot vote at elections for members of 


parliament. 
3. They cannot preſent to advowſons. 


4 | |, may preſent to advowſons. 

Reaſons ſubmitted evidently to ſhew there is no policy 
in denying to Roman catholics the privilege of pre- 
ſenting to advowſons. 


Legiſlative proviſions for eſtabliſhing the election and 


acts of perſons elected contrary to the corporation act. 


Diſſenters not eligible to an office, are not fineable for 
refuſing to take that office upon themſelves. 


Annual act of indemnity for perſons not qualifying * 


offices. 

Whether Roman catholics are liable to ſerve in the mi- 
litia, conſidered. 

Whether liable to ſerve on juries. 


Appear to be entitled to be ſummoned to the meet- 


ings of Britiſh factories. 
A factory no corporation within the corporation act. 
This act, and the teſt act, conſined to particular limits. 
The non-attendance of Roman catholics at former 
periods raiſes no objection againſt their right. 
Means to be purſued to aſſert it. 
Remedy and conſequence in caſe of refuſal. 


Whether Roman catholics may hold offices exerciſable 


abroad. 
Opinions drawn from the teſt and corporation acts, that 
they may be, 
iſt. Ambaſſadors to foreign courts. 
— 4 ns under the Eaſt India company, &c. 
ibid. 


| 8. 
SCILICET, import and effect of the term, 180. b. n. f. 
SEA. See INFRA QUATUOR MARIA — JUS MARIS. 


SEAMEN, apprentices, wages of, belong not to their maſ- 


ters, 117. a. n. 1. 


S8EC, different imports of the term, 1 5 i. ben. 1. 


SEIGNORY, ſuſpended and revived, 13. a. n. 4. 


5 a-s oc 4 - extinguiſhed or not, by what, 5 2. a. n. 7. 


152. b. n. 4. 


SEISIN, of a reverſion, will not take away the diſability 


of half blocd, 14. a. n. 6. 
- - - - -, of remainder expectant on eſtate tail, ſufficient to 
make it grantable or forfeitable, 14. b. n. 4. 
— 2 whac ſufficient to intitle to curteſy, 29. a. n. 3 
— —— 4 See Pleading, 15. a. n. 3, &c. Jointenants, 186. 


SERJEANTS at LAW, x7. a. n. 2. 


e Rags grand and petit, their ſeveral natures, 106. 
. Nn. 2. 


—— — » how affected by 12. Car. 2. 108. a. n. 1. 
108. b. n. 1. | 


4 


E 
SERVANTS, free, intereſt of makers in der acquired pro- 
perty, 117. a. n. 1. 
SERVICES, how affected by the lords purchaſe of part of 
the land, 148. b. n. 5. 
— — „ grant of, what paſſes by, 15 2. a. n. 6. N 
SETTLEMENTS of PROPERTY, account of their origin 


and progreſs, 290. b. n. 1. ſ. III. 
— 2 » ſhifting uſes in, 327. 


| SHELLE Y's cask. | 

Obſervations of Mr. Juſtice Black lone, i in his argu- 
ment on Perrin and Blake, defining analytically, the 
effect of a limitation to a man and his heirs, or heirs 
of his body, 376. b. n. 1. 

His concluſion to the rule in | Shelley? s caſe, ibid. 

His deduction of the principles of that rule, ibid. 

Reference of it to a rule flexible in its interpretation, 
and governed by the clear intention, ibid. 

The queſtion, according to this writer, is, whether the 
heirs are intended to take as * or deſcen- 
dants, ibid. 

Mr. Hargrave's ſtatement of the different ways in 
which the rule is interpreted by its advocates and 
its opponents, ibid. 

His opinion that the rule is imperative, and oppoſes 
the intention when there is a concurrence of the cir- 
cumſtances to which the rule applics, ibid. 

The rule applies as often as the anceſtor takes an 
eſtate of freehold, and the heirs are to take under 
that name, in its general unqualified ſenſe, ibid. 

Policy of the rule, to avoid the confuſion of giving to 
a real deſcent, the qualities of a purchaſe, ibid. 

The _ is no medium for diſcovering the intention 
ibi 

Means of diſcovering whether the rule is applicable or 
not, ibid. : 

It 1s applicable as often as the limitation to the heirs 

does, by that term, embrace all the ſucceſſive de- 
ſceudants of the anceſtor, ibid. 

Not applicable, when particular individuals are the ob- 
Jets intended, and the term heirs is manifeſtly ſod, 
or clearly explained, in that ſenſe, ibid. 

Mr. Fearne's obſervations on the rule, 376. b. n. 1. 

* its origin to prevent frauds upon tenure, 
ibid. 25 | 8 

His comments on the determination of Perrin and 
Blake in K B. and his reaſons for queſtioning the 
grounds of that determination, ibid. | 

Mr. Butler's diſcuſſion of the grounds of this rule, 
ibid. 

String of enquiries : 

1. Whether the expreſs declaration, that the heirs 

| ſhall take by purchaſe will exclude the rule. 

2. Whether words of implication will have this 

effect. 
3. Whether it is ſufficient, that it is the intention 
that the anceſtor ſhal! take for life only. 

4 Or it muſt alſo appear that the heine, are to 
take as purchaſors. 

5. Whether it muſt appear how, and what eftares, 

they are to take. 


6. How, and what eſtates, the heirs can take when i | 


| the anceſtor has an eſtate of freehold, ibid. 
Examination of theſe heads, and of the different effects 
of which the ſeveral limitations admit under different | 
points of view, ibid. | 

Strongeſt objection againſt excluding the rule, When 
the freehold is limited to the anceſtor, and the in- 

beritance to the heirs, by the name of heirs, is, that 
it will be in oppoſition to a ſeries of T_T 
from 18. Ed. 2. to 17. Geo. 2. ibid. 

Obſervations canſined to legal eſtates, ibid. 

—— — and to thoſe caſes in which 
have is no clear reference to the heirs as indivi- 
duals, ibid. 

The fourth edition of Mr. Fearne's Eſſay on Con- 
tingent Remainders, and Mr. Prefion's Succin@ 
View of this Rule, mentioned, 

SIENS, import of the word, 123. a. n. 2. 8 
- ; | SIMONY, 


1 W- 


| $IMONY, EA void for, he? clerk not privy to, 
-- 120. „ 


E46¹im void or voidable for, ib. n. 2. 

„ „after clerk's diſability for, he cannot be again 
preſented, ib. n. 3. 

gn reg mig domeſtic, repugnant to the law of England, 
117. b. n. 3. 

 SOCAGE, etymon of conteſted, $6; a, n. 11 

3 2 N in, whether confined to a Alden | 


87. b. - 
3 dias] in, who ſhall be, 88. b. u. 45 

—— TED , effect of 12. Car. 2. upon, 93. b. n. 3. 

STATUTE, conſtruction of by equity, 24. b. n. 1. 

-- - - - where one may elect to take by, or at common 
law, 49. a. n. 1. 

- » = = - = - -, preamble of, its influence in expounding, 79. a. n. z. 

- - - = = public and private, diſtinction between, 98. b. n. 1. 

— — , of 12. Car. 2. c. 24. framing of, unjuſtly at- | 
" wtibuted to lord chief juſtice HAL E, 108. a. n. 1. 

=" - = = - rules of conſtruing, 115. a. n. 8, 9. 

—— , negative, whether preſcribable nt if merely 


declaratory, 115. a. n. 15. 
2 ==, Criterion of, 159. b. n. 2. 


STATUTES, cited. 4 a 
9 Hen. 3. C. 3. Wards - - 57. b. n. t. 
C. 4. Charta de Foreſta 118. 8. U. #3. 


20 Hen. 3. C. 2. Stat. Merton 85. b. n. 3. 
c I 18 et 
52 SLY, C. 8. _ Marlbridge 161. a. n. 4. ſect. 1. 
| E. _ 1 355. b. n, 1. 
| C.2 „ 47: . 4. 
24. r. Stat. Weſtm. I. c. 48. - 35. A. n. 3. 
| C. 49. 5 . 135. 5. . 1. 
d. l. ſt. 1. .. 5 ** 4. b. n. i. 
| — BG - 380. b. n. 1. 
8 Ed. 1. C. i. Stat. Glouceſter, 25 5 n. 4. 32 5. a. n. 1. 
| 355: b. 373. b. n. 2. 
7. a. n. 4. Ne 5 pet 
7 Ed. 1. tat. Mortmain - 2. a. n. 1. 
13 Ed. 1. — Weſtm. II. c. 1. de Donis 2. a. n. 2. 
| 19. a. n. 1. 10. b. n.2. 2. a. n. 1. 
191. a. n. 8. ſect 5. 326. b. n. i. ſect. 4. 
e "Fs Bc e-te | 

E. 15. — - - "36d... 

C19. 5 - 191.4. n. . ſect. 

C. 21. 41. — - 142. a. n. 

C. 23. "i - 90. b. n. 

S - 290. b. n. 1. feet. 1 


13 Ed. 1. ſt. 2. C. 25. ſ. 10. - b 
18 Ed. i. Stat. Weſtm. III. Quia emptores 111. b. 
34 Ed. 1. Conjunttis feoffatus 1080 b. 1. 

a. 
a 


= = 
SAS ASHES Bo» 


1 Ed. 2. Stat. de Militibus. = - 69.a. n. 
17 Ed. 2. ſtat. 2. = "0s 57. a. n 
5 8 191. a. n. 6. ſect. 
4. Ed. 3. it. 1. C. 2. - 115. a. n. 1 
14 Ed. 3. ſt. 3. C. 3. — - 99. a. n. 1. 
Ts Oo So RI EE 110. a. n. 5. 
26 Ed. 3. ſt. a4. 57575 Gels x7 
| n n 119. a. n. 1. 
Gn C. 3. - - 115. 4. n. 15. 
MES C4 - 900. b. ui 4. 
K. & - 391. a. n. 2. 
= C179; 191. a. n. qi ſect. 5. 
25 Ed. 3, ft. 1. C. 4. - 3091, A. n. 4. 
E014 4 391; a. n. 2. 
3 C. 9. - - 391. a. n. 2. 
31 Ed. 3 CAL - - _- 9go.b.n.4. 
34 Ed. 3. C. 16. -;;:*.- „% IST; & the Is 
1 Rich. 2, C. igt anne 
12 Rich, 2. C. 5. J91. 8, n.8. 
13 ne. 1. 19. a. 1. 1. 
„ 391. a. n. 2. 
|. 2. C. 3. 0 2391. a. n. 2. 
16 Rich. 2. C. 3. _— —_— „ n. . 
1 Hen. 4. C. 14. Rs, =: 60d. 00. 
4 Hen. 4. C. 8. — - 257.4. n. 1. 
8 C. 22. — 419. 4. I I. 
8 Hen. 6. C. 29. 159. b. n. 1. 467. a. n. 1. 
1 Rich: 3. S. 7. - — OS > 
xe 1H; ˙· 88. b. n. 11. 
= C. 24. 121. a. n. 1. 330. b. n. 1. 


11 Hen. 7. C. 20. 96 n. 1. ſect. 3. 32 6. a. n. 1. 
| 373. b. n. 2. 


STATUTES cited, continued, a 
3 Hen. 8. C. 39. 10 fea. V. 2. 
21 Hen. 8. C. 15. 290. b. n. 1. fed. 13. 32 f. a. h. Is 
22 Hen. 8; C. 16. — 159. b. n. i. 
A - vu; a. n. 4. ſect. 1. 
23 Hen. 8:4 3 - 112. b. n. 2 
— 0 - - 267. A. 9. U. 
C.3 „191. A. n. 9. ſect. 5. 
26 Hen. 8. C. 3 = - 74. b. n. 1. 
| C. 14. - - 94. a. n. 3. 
27 Hen. 8. C. 10. — 200. b. n. f. ſect. x. 
C. 16. 147. b. n. 4. 48. a. n. 3. 
| "249.2. . 2. 
31 Hen, 8. C. 9. = e 
E. 10. f. 3. - - 044 
32 Hen. 8. C. 2. - | - 83. a, n. 2. 
Sie - - A. be n. 7. 
C. 37. - 146. b. n. 1. 
33 Hen. 8. C. 23. | nr - 74. b. n. 1. 
C. 39. — — 159. a. n. 4. 
3435 Hen. 8. C. 5. ſ. 11. - - 174. a. n. 3. 
C. 26. 1. 74. 2 * 135. a. n. 3. 
35 Een. 8. C. 2. „  SBE 
| C. 3s - - e 
37 Hen. 8. C. 20. ſ. 2, 3, 4. 108. a. n. 3. 
1 Ed. 6. C. 2 41.4. v. 4. 134. . n. 3 & 5. 
S. „ ( 108. a. n. 3. 
$&6 Ed. 6. C. 11. - 41. a. n. 4. 
1 Ma. Stat. 2. C. 20. - - -.- 134. 2. n. 5. 
1&2P.&M.C. 8. - - 134. a. n. 5. 
48 5 P. & M. C. 8. - 838. b. n. = 4 
Wood ag ts - „ 11 5. 
TS Ca. - 391. a. n. 2. ſect. 2 
2 Elia. C. 4. . - | - 06-4; 4. 
8 Eliz. C. 2. - - 161.4. n. 4. ſect. 1. 
13 Elia. C. 4: 191. a. n. g. ſet. 5. 
S 3-b. v. 9. 290. b. n. 1. t. 17, 
C. 7. - 229. a. n. 2. 
| C. 10. . - - "46% 
14 Eliz. C. 8. - „„ 
e > - 45. a. n. 2. 
23 Eliz. C. 1. - - 391. a. n. 2. ſect. 2. 
27 Eliz. C. 3. - - * 191.2: g. ſect. 5, 
| C. 4. - = -:- 890 d. n: i. ſect. 11. 
E - - 72. a. n. 3. 
e - - , 225. b. p. 3 
29 Eliz. C. 1. 8 39 . 4. n. 2. ſect. 2. 
t Jam. 1. C. 4, - 391. a. n. 2. ſect. 2, 
C. It: - - 80. b. n. 1. 
| C. 25. - — 134. a. n. 5. 
3 Jam. 1. C. 4. — 391. a. n. 2. ſect. 2. 
4 Jam. 1. C. 3. „ - 1612. n. 4. ſet. 1. 
7 Jam. 1. C. 6. . 391. a. n. 2. ſe&. 2. 
21 Jam. 1. C. 2. - - „ 
C. 13. — - 125. a. n. 2. 
Cott 2457. l. h. 1. 27. b. n. 1. 
C. 16. 115. a. n. 2. 115. 4. n. 7. 
| 2 50. a. n. 1. 
C. 28. 5 — „* n 
. 92. b. n. 2. 
16 Car. 1. C. 20 — 69. a. n. 77 
12 Car. 2. C. 24. 91. a. n. I. 4. a. n. 1. 67. b. 


. 1. 68. b. n. f. 71. . n. 1. 
74 b. n. 1. 76. a. n. 1. 86. a. 
n. t. 88. b. n. 13. 89. a. n. 15. 
| 169. a. n. 2. ſect. 5. 191. a; 
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3 
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n. 1. ect. 5; 


— - 162. a. n. 6. 


8 105. à. n. 1. 


too. b. n. 1. 141. b. n. 4. 


30 1. a. n. 2. ſect. a. 
161. a. n. 4. ſect. 1. 
5 1 10. a. n. 6, 


125. a. n. 2. 127. a. n. 2. 
176. b. n. 5. 351. a. n. 1. 


— 176. b. n. 10. 
„„ 6-4 
381. 4. n. 1. 
48. a. n. 2. 298. a. n. 1. 
41. b. n. 4. 48. a. n. z. 
n. 2. 111. b. n. 1 & 3. 
4 290. b. n. 1. ſect. f 1. 
* 44% £3; 
290. b. n. 1. ſect. 5. 
5 41. b. n. 5. 

- 351-4. n. I, 

39 Cars 


* 


1 


N 


STATUTES cited "2 þ 


20 Car. 2. ſt. 2. Cl. 


31 W. & Ma. ſect. 1. 6 8. 391. a. n. 2. ſect. 3. 
C. 9. 391. 2. n. 2. ſect. 3. 
ſeſſ. 2. C. 2. ſ. 12. 120. a. n. 4. 
C. 6. 391. a. n. 2. ſect. 3. 
W C. . 4½ . d. 16. 47. b. n. 7. 
162. b. n. 6. ſect. 3. 
3 W. & Ma. C. 14. - 299. b. n. 1. ſect. 11. 
4 W. & Ma. C. 2. - 176. b. n. 5. 
4& 5 W. & Ma. C. * - = 2723.4, n. 1 
6 W. & Ma. C. 2 110. A. n. 6 
7 W. & Ma. C. 28. 8 203. b. n. 1 
8 & W. & Ma. C. 11. 161. f. n. 4. ſect. f 
C. 31. 189. . 
7& 8 W. z. 58 - I 59. a. n. 4. 
C. 27. - 391. n. 2. ſect. 2. 
C. 34 — - 10. a. n. 4. 
C. 37. - - - 99. a. n. I, 
C. 38. - - 176. b. u. g. 
ro & II W. 3. C. 16. 11. b. n. 4. 66. b. n. 8. 
tr&12:W. 3. C. 6. 5 9. a. n. 2. 
12 & 13 W. 3. E. 2. N 5p 129. a. n. 1. 
13 W. 3. C. 6. - - 92. b. n. 2. 
13 & 14 W. 3. C. 6. - - 233. a. n. 1. 
1 Ann. ſt. 1. C. 22. 92. D.. 233. d. n. 1. 
2 & 3 Ann. C. 4. — 290. b. n. 1, ſect. 11. 
C. 5. . - . 
C. 6. I. 17. — . 
4 Ann. C. 14. - 162 b. n. 6. ſect. 2. 
. — 72. 4; n. , 157-2 n. 4. 
C. 16. ſ. 4 & 5. — 303. a. 1. 1 
C. 16. ſ. b & 7. - 155. b. n. 2 
6. - 252, b. n. 1 
HAS | Ye IS FO - - 373. b. n. 1. 
C. 16. J. 27 172. a. n. 8. 199. b. n. 1. 
C. 18. ſ. 2 — - 90. b. n Jo 
4 & 5. Ann. C. 16. nn. 61. 8. 1.4. 
a 
a 


6 Ann. C. 21. = 


Q 
3 


391. a. n. 2. ſect. 5. 


ſect. 1. 215. a. n. 2. 244. a. 
n. I. e 0 
373. b. n. 
95. a. u. 4. 
83. b. n. 5. 53. a. u. 7. 


57. a. n. 1. 129. a. n. 2. 


E. 35. 290. b. n. 1. ſect. 11. 

7 Ann. C. 3. - - 129. a. n. 2. 
E. Fo * — — 8. a. n. 1. 

C. 17. - - - . n. 5. 

S. . . a. n. 1, $44. B. n. 1. 349. 
786. b. n. 2. 

C16 - - 271. bi n. 1. ſect. 3. 

C. 20. - 290. b. n. 1. ſect. 11. 

2 Ann. C. 14. — 7. A. 1. 4 e 
162. b. n. 6. ſect. 1 & 3. 

8 C. 14. ſect. 1 - 162. b. n. 6. ſect. 4. 
9 Ann. C. 5. — 203. b. n. 1. 
S. ec. 9. 119. b. n. 2. 

12 Ann. C. 14. — „391, n. 4. ſect. 3. 
ſt. a. C. 16 - - . 4. 8. n. 1. 

1 Geo. 1. 8 * 1 39 1. a. n. 2. ſect. 2. 
- - | 391. a. n 2. ſect. 3. 

ſt. 2. C. Ten 83 129. ä. n. 1. 

S. 5s - - 257. A. n. 3. 

C. 13. 391. a. KI ſect. 3. 

. ©. $3 - 3091. a n. 2. ſect. 3. 
ſt. 2, C. 13 - 92. b. n. 4. 
11 110. a. n. 6. 

3 Geo. 1. C. 18. . 301. a n. 2. ſect. 3. 
6 Geo. 1. C. 5 — - 141. b. n. 2. 
8 Geo. 1. C. 17. - 391. a. n. 2. ſect. 3. 
9 Geo. 1. C. 7 „ 
x1 Geo. 1. - 18. . 176. b. n. 5. 
3 Geo. 2. C. 25. f. 8. - - 155. a. n. 2. 
C. 25. . 9. 155. 4. Ne 3. 

4 Geo. 2. ſect. 1. — 270. h. n. f. 
C. 19. — 3 47. b. n. 7. 

C.21. - 8. a. n. 1. 129. a. n. 2. 

sd. 47. b. n. 7. 57. b. .. 2. 142. a. 

n. 2. 162. b. n. 6. ſect. 2 & 3. 

C. 28. ſ. 2 & 4. Vu 02,. a. m. 3. 

6 Geo. 2. C. 5 EY 391. a. n. 2. ſet. 3. 
8 Geo.2. C. 6. - 290. b. n. 1. ſect. 11. 
11 Geo. 2. C. 17 - 391+ a. n. g. fect. 3. 
C. 19. 47. b. n. 1. 57. b. n. 2. 142. a. 

n. 2. 162. b. n. 6. ſet. 1 & 3. 

| 309. a. n. 1. 

C. 19. f. 10. Pe: — 47 b. n. 4. 


h STATUTES cited continued, 


14 Geo. 2. C. 20. - 298. a. n. i, 41. i u. 4. 
C. 20. 1. 9. - - 41. b. n. 8. 
19 Geb. 2. C. 18. f. 4 — 186. a. 11. 3. 
C. 80. WO 39c. a. n. 2. ſect. 3. 
24 Geo. 2. C. 18. 12 5. a. n. 2. 197. 2 4. n. 4. 
| C. 48. - 5 W 135. a. n. 2. 
25 Geo. 2. C. 40. - - 38. a. n. 2. 
2 Geo. 3. C. 33 79. b. n. 1, 2, &. 4. 
O. 33. . 11. - 89 a. n. 16. 
31 Geo. 2. C. 10. „117, a. n. 1. 
5 Geo. 3. C. 17. 44. b. u. 3. 1 n. 6. ſect. 1. 
5 Geo. 3. C. 53. 02. b. 11. 2. 
9 Geo. 3. C. 10. * 119.2. N. 1. 
12 Geo. 3. C. Ii. - - - 135. b. . 1. 
13 Geo. 3. O. 14. - 2. b. n. 2. 
S. - „ 90. K-05 $6 
14 Geo. 3. C. 79. - & 3 B's 
17 & 18 Geo. 3. C. 49. ſect. 88 170.4, 6. 1. 
22 Geo. 3. C. 53. N If. B. n. 4. 
23 Gœb. 3. C. 28. - I41.b.n.2. 
C. 58. ſect. . - 338. a. n. 1. 
25 Geo. 3. C. 235. 191. a. n. 9. ſect. 5g. 
31 Geo. 3. C. 31. 391. a. n. 2. ſet. 2. 


STEWARDS, of manors, hd; may be, and how created, 
b. n. 4. 61. b. n. 1. 
SUCCESSION, by the civil and feudal laws, difference 
between order of, 191. a. n. 1. ſ. V. 4. 

SUFFERANCE, tenant at, who is, 57. b. n. 5. 270. b. n. 1. 
SURRENDER, what, and effect of, 337. b. n. 1. 
. eee e e e l 
e 25 not good without wriungs 3 85 2 


— => = <&g by implication 338. a. n. 


F. 


TAIL, ahother don in may land ſeiſed to an 4 19. b. | 
n. 5. 6 
LO BY of what it may be, or not, 20. b. n. 1. 3» 4, 5. 
„, or not, by deviſe, 20. b. n. 2. 
= - - =, Or fee, by deed, 21. a. n. 3. 7- 
n. I. 
„ general or ſpecial; 21. a. n. 4. | 
- = - donee in, how he ſhall hold, 23. a. n. 2, 3, 4. 
- = - -, female, whether allowable by law, 25. a. n. 1. 
- - - -, cr not, for uncertainty or remote pollibility, 25. b. 
N. 25 3. 
- - - veſted, or in remainder, 28. a. n. 7. | | 
- = ==, Johan” ins 200 poſſibility, &c. may leaſe after 32. 
H. 8. 28. b | 
- - - -, power "af barriag by recovery and fine; inherent 
to tenant in, 223. b. n. 1. 
- = - -, effeQ of wrongful alienations by tenant ir, 269. b. 
n. 1. 300. a. n. 2. 33 J. a. n. 1. 333. a. n. 1. 373. 
b. n. 1. 
- - - -, of rent and of lad, Uifference between, 298. a. n. I. 
- - - -, of the gift of the king within 34. H.8. what, 372. b. 
n. 1. OY 
| = - = -, what limitations will create or not, 376. b. n. 1. 
| = = = -, Power of donee in to alien cannot be reſtrained by 


21. b. n. 2. 27. as 


Condition, 
Limitation, 
Cuſtom, 
Recognizance, 
Covenant, 


Recompence in value is not the true reaſon an 
common recovery bars, ibid. 


N A condition againſt an attempt to ſuffer a recovery, 
| or a concluſion to ſuffer a recovery, cannot be an- 


379. b. n. 1. 


3 « ne xed to an eſtate in, ibid. 


A proviſion for truſtees, on the birth of children to 
whom eſtates tail are limited, to determine theſe 
eſtates, and limit eſtates to them for life, and to their 
children in ſtrict ſettlement, is within the rule of 
perpetuities, and void, ibid, | : 


Under 


x. 


TAIL 3 
Under a power to appoint the fee generally; ; as to all 
perſons, eſtates for life to children unborn at the 
creation of the power, and remainders to their chil- 
dren in ſtrict ſettlement, are allowed, 379. b. n. 1. 


Otherwiſe when the objects of the 1 are [peciked, 1 


ibid. 
TENANTS in COMMON, remedy of one againft the other, 


172. a. n. 8. 
* FFC... 267. b. n. 1. 


n. 7. | 
TENDER, effects of, at different times, 160. b. n. 4. 
———— good or not, 207. b. n. 3. 211. a. n. 1. 
TENEMENT, import of the word, 154. a. n. 7. 
TENURES, origin and hiſtory of, 64. a. n. 1. 


' feudal in England, 65. a. n. 1: 
222 2 , allodial and feudal, diſtinction between, ib. 


22 „ military, aboliſhed by 12. Car. 2. 67. b. n. 1. 


76. a. n. 1. 85. a. n. 1. 

„ royal, diſtinctions between different kinds of, 
„. 1: 108. a. n. 2, 3. 

- - - - - Whether known in England before the conqueſt, 
83. a. n. 1. 


2 their ſeveral incidents, 73. a. n. 2. 106. b. 
n. 2. 107. a. n. 2-5. 
e „ in capite, improperly deſtroyed by 12. Car, 2. 
108. a. n. 5. | 
= = - - - -, burgage, not affected by 12, Car. 2. 116. . ut} 


See SERJEANTY. 


| "TERMS of YEARS, what things upon the land mall 


go with, 8. a. n. 10. 
2222 „ paſs by what words, 42. 2. n. 9. 
22 * - - - =, truſts of, 290. b. n. 1. ſ. X. 


-- -- - --.- - - - „ attendant upon the inheritance, ob- 


ſervations upon, ib. ſ. XIII. 
See LEASE. 
"TERM, All Saints and All Souls not within Michaelmas 
135-2. n. 2. 
TERMS, legal, import of ſeveral explained, 266. b. n. 1. 
HANEL AND, nature of, 86. a. n. 2. 
ITLE, defective, remedy in caſe of, 384. 2. n. 1. 
TOUR Ns, frequency of holding how affected by Mag. 
Chart. 115. a. n. 11, 12, 13- 


TRESPASS, procurers of, ſtatutes relative to, 181. a. n. 1. 


TRUSTS, whether diſcharged by forfeiture, 13. a. n. 7. 
. affecting real property, doctrine of, 290. b. n. 1. 
- - - = - -, what eſtates or intereſts the 8 of, ot . VI. 
Vit. 

-- - - - of leaſehold eſtates, ib ſ. X. 


== — „application of money produced by, who anſwer: | 


able for, ib. ſ. XII. 
— —— „general hiſtory of, ib. f. XV. 


TRUST EES, diſcharged, if robbed without their wilful de- 


fault, 89. a. n. 5. 
— — = » for preſerviig contingent remainders, 25 b. 
n. 1. ſ. III. | 


„ how created, ib. ſ. IV. 


— — , conveyances by, how they ſhould be qualied, | 


384. a. n. 1. 
TYTHES, remedies for, 159. a. n. 4. 
=== - general juriſdiftion of the ago over, ; doubt- 


U. 
USES, where they enſue the nature of the land, 13. a. n. 2. 
= - - -, Whether diſcharged by forfeiture, ib. n. 7. 
= - - -, ſubtle diſtinction in feoffments to, 112. a. n. 1. 
= - - -, ſuperſtitious, 112. b. n. 2. 


= - - «, obſervations on inſtruments deriving effect from ſat. | 


of, 188. a. n. 13. 271. b. n. 1. 
= = - -, what not executed by ſtat. of, 271. b. n. 1. ſ. III. 2 
„ See power, 299. b. n. 1. | | 
USURP ATION, effect of, 249. a. n. 2. 
VUSURY, what, 4. a. n. f. 1 | 

. 


"6-2 


Sce Jointenants, Leaſes, 45. a. 
191. a. n. 1. 


es - Of lands in the hands of ſubjects, univerſally | 


by rent for caflle guard, their nature, 87. a. n. 1. 


'E.: „„ „ coliateral, 


X. 


= 


VESTURE, of land, what paſſes by, 4. b. n. 1. 
VILLENAGE, whether marriage with a freeman liberated 
a woman from for ever, 125. a. n. 3. 
VISNE, from a wrong place, by affent of parties, how, 12 
. 1. Ys | 
_ VOUCHER, in wardfhip in dewer, how, 38. b. n. 2. 
— — , one of two who are vouched, makes 2 
the grand cape may iſſue againſt the deſfaulter, 386. b 
n. 1. 
—— os cc one of two who are vouched dies, the ſurvivor 
only, or the ſurvivor and heir jcintly, may be vouched, 
- thid. 


E * 
2 - > — ,, © - ww, 


See WARRANTY. 


W. 


WALEs, gavelkind deſcent in aboliſhed, 175. b. n. 3. 
WAR, how triable, 249. b. n. 1. 
WARDSHIP, father thall have in preference to the king, 
84. a. n. 2. 
WARRANTY, binds not before entry, 11. b. n. 3. 


© ©: -:0 > o—»- „ whether it ſhall deſcend to the heir, or 
attend the land, 12. a. n. 1. 


Sod Soon „lineal, barrable or not, 173. a. n. 3. 

by anceſtor having no eltare; 
void by ſtat. 224. a. n. J. 

—— 2 - =, its effect, 265. N n. 1. 


a= - = = =, outline of the doctrine of, 355. a. n. 1. 

— —— , commencing by diſſeifin, 366. b. n. 1. 

- = - = - - = ho defeated, 367. b. n. 1. 

—— os » lineal and collateral, difference between 
370. a. n. . 

2 - -, and afſets, king bound . 370. b. n. 1. 

- = - - = - - - -, eſtate tail barred by, where, 372. b. n. 1. 

- - - - = - - = -, by perſons having partial eſtates, effect of, 
$73. bi 


Collateral Warranty 1s allowed to be a bar, for the ſe- 
| _ Curity of purchaſers and perſons in poſſeſſion under a 
title by deſcent, 384. a. u. 1. | 
Truſtees may ſafely convey by the word grant, 384. 4. 

n. I. | 
It implies no covenant when there is an expreſs cove- 
_ nant ;—or, implying a covenant, the expreſs cove- 

rant qualifies its import; ib 


2 3 


In ſome conveyances, the word grant is neceſſary a as 
this word in ſome particular caſes, and that in con- 
Conveyances that may have eff without the word 
1. In conveyances in fee, 
| ibid. 
for years, 
mis, ibid. 
and the party to whom the grant was made, ibid. 
any part of the ſame object with tie covenant in 
inſtrument purporting to convey the fee while in fact 
contract, to give a recompence to a purchaſer taking 


the operative word, ibid. 
veyances in fee it is neither a covenant in law or a 
grant, ibid. 
2. in tail, 

The word give in feoffments creates a warranty from 
The word grant originally created a warranty only 
It extends to aſſignments of terms for years, ibid. 

law, ibid 

it conveys a term, is a warranty for the term, ibid. 

a defective title, and paying a valuable conſide- 


Sir Jeffery Palmer's opinion on the neceſſity of uſing 

warranty, ibid. 
On the operation of the word grant, or give: 

for life, 

the perſon of the feoffor, under the ſtatute de biga- 

when there was a tenure between the party granting 
May be qualified by any expreſs covenant which has 
Queſtion conſidered, whether the word grant, in an 
The reaſon of the implied covenant is a 222 

ration, ibid. 

5 Truftces 
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WARRANTY continued. h 
Truſtees conveying as waſtees, cannot be preſumed | 


to warrant, 384. a, n. I. 

Truſtees, to prevent all queſtion, ſhould, by words of de- 
claration, negative the effect of the word grant, to 
create a warranty, ibid. 


Obſervations on the remedy of purchaſes for defect 
of title, from facts or ciĩreumſtanees to which the 
expreſs words of the covenant to them, do not ex- 
tend, | 

x. By action of deceit, | 

2. By bill in chancery, ibi a 
= * Under inherent covenants from ( 
former vendors, 

When a purchaſer conſents to take a de fective title, 
his agreement to do this, ſhould be expreſſed, ibid. 


Warranty to three, who are jointenants Q cuilibet eorum 
is a warranty to them jointly, otherwiſe when they 


are tenants in common, 385. b. n. 3. 


Warranty determines with the eſtate to which it is an- 
nexed, 387. a. n. 1. 


Warranty does not extinguiſh the right: it col ſuſ- 


pends the exerciſe of it; and a releaſe of the war- 


ranty leaves the right at large, 387. a. n. 1. 
Warranty is temporary—the thing recovered may be 
of perpetual duration. A warranty ef @ fee is not a 
warranty in fee, 387. a. n. 2. 
When the eſtate to which a warranty is annexed is 
defeated, the warranty is alſo defeated, 388. b. n. 1. 
Warranty is not defeated, if the eſtate to which it is 
annexed 3s defeated partially, 388. b. n. 1. 


Peoffee cannot take advantage of the warranty to 
him unleſs he is tenant, 389. a. n. 1. 
To deny that a feoffment, upon which a warranty is 
expreſſed, is a good feoſfment, is to defeat the war- 
ranty, 389. a. n. 2. 
Upon a covenant to warrant, and defend the land to 
a leiſee, covenant lies whether the leſſee is evicted 
_ rightfully or tortiouſly, 389. a. n. 2. 
Where there ſhall be a remitter becauſe the warranty 
is not executed, 390. b. n. 1. 5 
WARRANTY, what amount to, or not, 384. a. n. 1. 
—— — „who may vouch to, or not, 384. b. n. 1 
385. b. n. 2. 
—— — - Joint or ſeveral, where, 388. b. n. 3. 
- - - - - = = - -, default on voucher to, 386. b. n. 1. 
-- - - © - „ determination of, what, 387. a. n. 1. 388. b. 
n. I, 389. a. n. 2. 


* 
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WARRANTY, recovery upon, how, 387. a. n. 2. 
3 „who may take advantage of, 389. 2. n. 1. 
WASTE, by or againſt donee in tail after poſſibility, &c. 27. 

b. n. 2. 
bow it ſhall be brought or aſſigned, 53. . u, 2. 
53⸗ b. n. 7. 10. 


22, What is, 53. a. n. 3, + 5, 6, 7, 8, 9, 10, Its 
53. b. n. 1. 344 

2 * „whether it lay, at common law, by or againſt te- 
nant by the curteſy, 5 3. b. n. 11. 


2, where, though it does not lie, equity will e 


„ ihe Be Mr Ie 
-- - » - -, where it les; e or not, 54 b. n. 1. 57. a. n. 4. 
218. b. n. 2. 273. a. n. 2. 
3 permiſſive, action on the caſe lies not for 57. 
n. 1. 
- - = - = -, ſobject of belongs to the owner of the fee, even 
when action lies not, 218. b. n. 2. | 
LE Ge , exemption from, is annexed to the privity of eſtate. 
220. a. n. 1. | 


=o --- ---> What it authoriſes, ibid. 

WESTMINSTER, is a city by expreſs creation, 109. b. 
n. 3. 

WILL, TENANT AT, who is, and how his efate may be 
created, $5: a. n. I. 3. 57. b. n. 5. 

F === 3 privileges of, 55. a. n. 4. 

4232333*3öq onccosss „what is a determination of his 
eſtate, 55. a. n. 13, 14, 15. 

„„ EAN. rent, when payable by after eſtate 
determined, 55. b, n. 16. 


a nn ns - = - -, What actions he ſhall have, 57. a. 


FCC 08004. 270. b. n. 1. 


-- - - -, of perſonal eſtate, at what age it may be made, 99 
b. n. 6. 


- - -- -, hiſtory of its power over land, 111. kc n. 1. 
WITNESSES. See Evipbzxcx. 


WRIT de wentre inſpiciendo, where grancable, a and proved 
ings in, 8. b. n. 1, 2, 3. 123. b. n. 1. 


; - de homine replegiando, two may join in, 145. b. n. 2. 


de rationabili parte bonorum, whether it 85 at com- 
mon law, or by cuſtom, 179. b. n. 6. | 


— of guod ei deferceat, where it lies, 355. a. n. 1. 


— of rediſſeiſin. where and againſt whom ir 8 184 


n. 11. 54 b. n. 1. 
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